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Corruption Defenses in the International Investment Arbitration

Z| M4 S(Choi, Sung Ho)*

ABSTRACT

Corruption in international transactions adversely affects fair competition in international
transactions and the soundness of the trading market. Corruption, in particular, in the international
investment market, operates anti-corruption legislation and systems in various countries or in the
international community. Therefore, the ICSID Agreement was created by the international community
with the aim of vitalizing the international investment market, and the International Centre for
Settlement of Investment Disputes(ICSID) has operated to protect individual investors.

No matter what investment in the ICSID is in the form of an investment, if it fails to comply
with the laws of the investment-seeking country and violates it, it at least does not constitute an
investment under Article 25 (1) of the ICSID Convention, which results in an exclusion from the
ICSID arbitration and, therefore, the applicant is entitled to make a jurisdictional objection to the
arbitration claim due to a flaw in the legality of the investment. Therefore, on the basis of these
issues, the international commercial arbitration system, especially the ICSID Convention shall be
examined and reviewed for possible jurisdictional objections to corrupt practices by both parties.

To this end, the International Investment Arbitration should first analyze the legality of the
investment and the type and type analysis of corrupt practices, and at the same time examine the
significance of the relevant ICSID Arbitration Tribunal itself, then discuss the Compliance Law,
which is the basis for determining jurisdictional contravention due to corrupt acts in international
investment arbitration, and finally discuss the points of criticism and future improvement of the law
on compliance of jurisdiction due to corrupt acts.
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I. A2

A AL DA WA= Bl 8 9] (corruption practices), 53] o= =7Fe] 7]}]o]
o= Y Ue Y e oA HES Aseke B9e =AAHY 3 A
A3 AAE] AR e APEFS vtk gAAE ol A= AEd=re] EA)s)
a1, o] BT Fujsefo] el Hokgl Adke] i, & Fusert HEE A4S
2 el E F= AL Fdsh, 2oz AAN L B FAA] AdAE 2
gt FAAG A Fajse)7t AREal 8% Aol Aot "ok 4ol A53t
of, ZAAEE Fajsle] WAE A% FAHQA =8-S oA HATLD

E3] FAAR FAAA Y] Rl 1 FAHA At FARA| TS FRIERE o}
Ut sk okttt sAAG e FACNAE dEA0R s rAl= WAE Tt
T7tNA T A A Wl P H AEE 83tal JUTh EF FAIFAAA]
25 BRE 19609 ‘wUiet e =7 = ko] BAHEAE A B3k FeF(ols)
“ICSIDEF)S TFESIoH, o8] & ool oA AlAgo] et A FAHEA
SIAAEI(ICSID)E F3llA FA BEE Qg A4 2o #4775 83t
AT

ICSIDellA 20128 thghil=-& AT E A|7|8 B8 FAAARY] A3l HHd
AZ1E I A= 7R, ] ARdel tist o= E2Ete] FAPT s AR &
AREA A T EAAZ7E 2A5=H2), ICSIDoA owdt Fxl7) g2z oz Exo] §

£ 3t dets, 7ol BARATY] WEe F7eHA ofystal ket g HAS
ICSIDEeF A|252 (D3l & FApell sigstx| opshe, o] wet ICSID A th/del
Al A=l s Aol o]2A "t oleldt o] fE HLIHT-E 1 FAA Tl tste] FAb A
HA A4S Yoz 3 A3 (jurisdictional objection)S & 4 A He=wP), 1 F

i

O

1) 2= ZAGEMNE7| 7Y FA AR oA =T F-doll tigh HE AT PAE A Hek
o] o|dYol W3 AlFE FAS] At IFAGA N doAA TR Ui HEYHES A
Al om w3 T4 HEFA thdk FAF FAE st FAATHUN), AAFG7)+
(WTO), A3 717, IA4DE)d&0CC) TolA T AEE st ok AT RS E2x
“Hiujo} HEFA tigk IAA Al I A, dA9HEA 2001-15, SHrREAIATY, 2001,
33-53H.

2) UNFS7023) 2| (UNCTAD) Azl 9, A mid 709 A o)de] EAA-=7I1kt 248 74730
AEAES Astal Jon, T ARe F 9837delth w3 Q= AEAA) Syl Az A7)
AL 20129 E2EF AREE AR R dA) F 104S 7B Ik AARE AL 2@y, B
o] ZyAF ISD Betol] B3 A7, Wx A0E A&, HEEI], 2020, 2249,

3) tiFEE] A FA7| AN Agshes 42k FATEe dubE o2 F)alARle] vhxlEe] Q7] A

AR A T IR oR dBsjoksls ARl A Fd AdEAE 18T ¢ UEF
. AAo] ICSID FABRF= Aol & o= Fodele] S7F e 4
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2
&
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o
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‘Fafjsieiel o3k WS (corruption defense)o] FAHTA=o] FAE Aldkelr] 3k
o o] gilith= Ao o] & HIIPA Ui 9 HEV a7E L wEhA olzigh
EAANE 7122 ZARASAAE E3] ICSID FoF 2 SARHES 7122 FFAA
o] Kafjg)elol tigh AR AHAHS HESL HA AleElE 53 Wdd B4E g

ol& 93l WA FAFAZAANA FAke] AT} e HAGS Fxlo] ofu]e} B
gLl itk FEEAS FaA AES, Al #EH ICSID TAREH-2 B4 E
o] &34 FujPe] AA L] ATl WE AL ou|E AR Y T v FAIFEAEA A
Hfjsi9l= Qe Aol Ar|ER EAH gty =& s, o2 Fuj
A= Qg #IpA] FEAMo tigh vivky 2 &% AAdsliol & FE] Be =2 E 3
T},

. SARASANN FAe] Aiaat B9
1. THEXSIOA HEHet EXt
D UG FAY o]

FAHAl=E Ul “Fabel digk Ao AstiA, B4 18 eds 183 B4
7t A BAEA ARNE ] s FAE Z5olor & WA s e AU A
=, €8 FAAS TPl e AR B Zle 979 oE S, yri]o}
T AEAH(Namibian Foreign Investment Act of 1992)2 A4 & WHollA RE35}H
= FAE AostiaA Aol wet A FEBIALE AYE 7dTe skl Utk
=, A=l mEolgle e WS E8t =]lo] A A=l —rx} }i e
T8 o= AL vk FARATY U olelole 2ok Ao AN A 5
AR JA = Fslior & e R A 0}3’— ATk & - H] FTA A11.28% 76-4 ol 4]
“”151 A7} - 7kt muHell wet RoEE fARE d2"E FAF Ul XA, |
< QU7F- BT T2 WEA ‘Il Febelof s WA o E stk Qi
W, BA-=71E AR AAS(ISD)S] T8 FAHCE FEH e ICSIDHE Sk
A TAF Aol el BAIA el glom, 1 A ‘BaF Aol gk A o] A i
Azt mEbd B2k A el BAHAI=Y S, FAREAY Al ol

o

ICSIDESF A5zl W A HAS AAT & don ole A4 AAE yPs= WHoz
o]Fo] At} AT e HER IAMEI [CSID FATAE A, |HEE 2018, 774-7789.
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Moz gtstojof 3 Aou). Beste] ICSID ol oJshd, FAZ AAE Y] 9l3)
A= ICSID ¥eoF A5z (D FAEAGEGY FAke] Ao F 719 7Iee 5538t oF 5t
o, oju] A} Fx}o] 7|Fol| thste] o]Eh} Salini test7} B2 WAFF| ot 85
I Yok Salini test= ICSID H#eFd FAIE QIASH] Halixe YA A4, f1d84
7, 71311 ), ARt Ak Bl B Ao 7o 5o 84F 25
ofof ghttar sk}, Fxpe] Aol tistds AFsHAl Uthd hE, Salini testel]l s}
& Phoenix v. Czech AFAoA SA T4 K= Salini testoll A T4 Z Aol Tl 7]<
4 8e AASHA e HEVE US-S duetan E=gE TR o] Wl FitskA] &
= B FAE B flvka gRIg vl O A B 71 AREe] B9, @ o= B
71z @ APA, @ FARAT WY AAgs MEs A &9, © FARA=e HE
w2t B2k 2l © MolE FAE AL AS FA 802 HYYTHE

wEbA, ofwdt B P4z ow Bake] JEHiE ot Juets, Ao BRI
HES F55HA ofystal Rket 79 A4S ICSID #eF A2z ()& e FAldl=

31| ofshH, o]e] me} ICSID A thidellA] AQjs= Aol o|2A] HEu=R, Ax
AT OBAE T FAAT et FAF AP SAS dRleE 3 Adis &
T A Hok A offellAe Fufjsele] Fae WE Fake] AMA ek of Fol tigh
=& g 5 ot Ao YIEo] He A g =9 & staat itk

%
3

2) BALY AMA WY -RoYY AT V|EoR-

drbzlo g ARl Bl thejAl= ICSIDE el ojaha FAjaddo] vjAdn. of7]
A ZAZE He AL owdl Zeor FAkel EWAS ddsherte] A, ol =A
A, FUPH, 28] AlejFe oF Vo R HHhs st ol FESPIE Skl o)A
= YA FAl o Fagelel $He FaL =08 sIE Atk wEhA FAR o=
TRk B AT ule- moRR Aol SAREEE ASA P 242 5 3

st o2 2t} 941 Quiborax v. Bolivia AF8)2] &
2 1A AEE B TR Y v Rt B SEekA] &AL F
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e
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ﬁ
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4) Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID case No. ARB/00/4, July
16, 2001; MHF-F =AHF, ko] 2 168-1749.

5) 2 @A, ko] = 2279,

6) HFF AP 5, o] A 5379

7) Michael A. Losco, “Streamlining the Corruption Defense: a proposed Framework for FCPA-ICSID
Interaction”, 63 Duke L.J. 1201, 1217.

8) Quiborax v. Bolivia, ICSID case No. ARB/06/04; HF-F =AIHF3} kel 3 515-518H.
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iz fiute] EAsfiof -2 ettt wEbA SAIARIC] FURe AduskAl HRkeked
Cgts 1 AATe 2 LA BA9lE BHo R Adsty] SRS uATd 7= §l
ool AAISHATE glFoldol - -3ty YANEAIE S H A (Bilateral Investment Treaty:
oJs} “BIT")oll TAskd #|7]1E Tokios Tokeles v. Ukraine AFAYNA FA| T 214 =&
A178Q1 BApt 271 ERARE BetlSS TS SRR st ddEAE Al

21 TEINRL, A, Aot FAH ARE FAIRE EE Ao F2d 277 9
< T a8y SRS 9 BITo #4889 suHEEEEREde] AXE JAFsHA
A AR B ARG 1M, S8 5) AAle EHZ0lA] ok A HE AF
&h, Ok Ak g A 0 F/E BAl Aol BITO| RE5E uidsh= 212 BITS 547 3
Aol Wt stk obe] IlMEEERAS AUAA HA siAs
ICSID¥eFe] HeE WS F §le & ICSID FAHAHR ddo] viA= = Axp) =HE
2, iR Ao g si4 9l A8Hojok ghs A|F S} Th10)

QEgo} - gFgoly} BITO A3A #1718 Alpha Projektholidngs v. Ukraine A}
A1) FAFHF JA] BE vofgt HE fhte] BAFEAR A-8-5 wjAlsk= AL ofye} st
R, o] ARE A1HR1 AAAEERY s A "t & SR8 943
=9 HER RSO s o A AA)7E FavE "Hokes ARS 4lA =0l
dSBlok el ZAARE AS3HA FBIe= 501 FUHTEEE] i o
HIEFHE 71238ATE Desert Line v. Yemen ARA12) GA] Fzto] Zgulgh iAol tis)
T FARRFY} 5L S FABIATE &, AT AAdo] ol G oER
B 875 U 85 XA B A4S BA Aksket, sARERE ot
ogll BITollA= FAke] Aol 123k axdo] glom, w3k vhef Axdcle] 7P} B ash
Zlolgt Wkt ol AAES ok IVEE et AE wAIgle Zlolet duEe R
FAA o4 vRE o]FE 3 B AV flnkar AASEATE Mamidoil v. Albania
AP SRR = B AR BApe] 7 AP AAEEA] B2 Zlo] ARk &
Holgt & o= QAR AT 222 7 AW FAE HsbAY AAE Fst

fEs =
2% 4 2T W), DAL AT JEZ FA) FT) EE T
%

9) Tokios Tokeles v. Ukraine, ICSID case No. ARB/02/18; -5 =AM T3} ko] A 269-2749.

10) R. Zachary Torres-Fowler, “Note, Undermining ICSID: How the Global Antibribery Regime
Impairs Investor-State Arbitration”, 52 Va. J. Int'l L. 995, 1027.

11) Alpha Projektholidngs v. Ukraine, ICSID case No. ARB/07/16; WHT-5 ZAME3}, <ko] 2
577-584.

12) DLP v. Yemen, ICSID case No. ARB/05/17; H¥-5 IAIHF2}, o] 2, 469-47494.

13) Mamidoil v. Albania, ICSID case No. ARB/11/24;, 35 =AW F} ko] 2 839-846H.
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FA7} 24 R = ol F-&ete] ]TOV]X] e A Bt A BE R
23 FApL SRR #dds olgshks Zlo] o, B Aol njAlE
A FApo] FAo] T =e ‘I‘““o}oﬂok S B3] ko vk wEkA st F
k] AP FAlE 1 AR Aol uet AehS Elfof “5‘}U4 THoF 71 ARREo] ZAm s
ARl A7t 7Fsd A9, e FAF BHA] At AdekA] 42 Afelle Tk
AHAE olFE BES WA SIA] &= Zo] ICSID FATgRe] ditd otk =
FExto] AWAde] EAlE ulg- Fuist OPXPP AE A5 EF Aol Fldr) ICSID] &
oFo)| of3) F&Ho] HiAE7] A= S BAdo] EAsloF 7Fsdt ZoR, A
we AHlE SRR Argk ’\POPO]EP #erste] ICSIDAES viAISHA] 22 750
o} 3EA|RE ofefe] Fufs 9l (corrupt practice)oll tigh BA-2 tIRE FUIgE ARRECE AT
S 3t Qlou, R FHujgeel disiAe A|g ARRbele} dddsle A9E EAjEtER
Fojge] AA g s st

.

AJA&-8(World Bank)2 733 9{(corrupt practice) & “AHA 2 &2 IHHZ o= &
A G BEel FA-EA e & T e B AU AlgsiAY Rs
At a8k PR Aoletar i, IAFHAAZITHTDE Tl ‘A ol 7] 9]
st 99 d8e 28k AolFtaLl AoskaL Jlom, 53] wAAge] wHulrte| =
(UN Guide for Anti-Corruption Policies(2003))°l w2 Fajo] Hoj= yejntt 3}
A, Yehe 49 24, 8 718 e 240 o8| tksl 2dEe Zle= —‘uj—jﬂ
eloll thet LRbAQl Aol sk 2L ofe Fo] dee ARk Atk olstellA=
g9 ApA o] et 182 AAISEAL ICSID Aol A1 Fafjsi<ol et Haatwe] ?‘z_
I} olFeE HoFarat it

U FIE 02 B FAA RS 9IS ofm|at), ol @ U Fojsle] A4
A} A BUR AIRE SIS A0 Gebd] ] SRR Al
ostl EAfAIT] A TAHAL BHEARE B4 Ao FAAe] Q] 3

Aslol TjE BAA o) AL WolSol A97} BF Atk olohe tirHow 4%
Sl gsls o] Hulgglel AFHRE w WS, ML AT B A
otk HMEL T WA} BHS Wk ACHTA MBS I T PP 23S
WolSolE ACSEA HE)S fubaly] HEe) od A RaAsl g Dol
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oA = 97t A9 glokld ole} BT 1 o]{E o] AlglolA & BT ok
World Duty Free(e]s} “WDE”") AR5 9] -5 A HH WDF= 1989 Ak 72
A 1T 2HE Aoz 1083 velz2H|9F Frkib 33 wAEe A 2 9
A7 dAA RS AAskth 19929 AV AVgR7E the® AS 918 AA
SHIE Easg9]o] WDF7F #a=okal REsiqith. AV F= WDFE #4314 HA
g siHom, 19999 A= Frko]E2IQl WDF &4 A= 98kt 2000
2HRNE AuiAAke] TAZES TAZ AEIEIE AR Are B EFEESS
FAste] ICSID A& At SA-A X8 5 AU A Aol &FA1%]
Ali7} 106d7e] siAIoks Adstaiat A g 2 &S 918l B4 Moi tha® oA 2
Wt G 7 HSIAeS FE2IATE A o] 7RE AkllA A sl7] flgE H
go= oZlom w3k duixiAleke] tizigivial st SAEAL T tle®2 o9k
st 2pilo] A4 e 7)HE-2 Aol ARl 71l ERhe TSIt v
of A17%R1e o= WDEZF ARl A&sh] #1%F ti7t2 Aast 7Ree de AS 4=
stod, 299k gl thk M2 FAo] FE AFsiith ol tial Avk AR= wA19 1
W oAk FARAlA! Fodd Al tigk B IAlF Aol Wk ZlolBE F
ABARTF 71248 ARRbolgtal F=43HATE SR F= ICColA AN E AR =A1F
A(international public policy) /W@ 283t WDF2] H75 71738} Ao E3 9]
© R SASAAY AR SAE fiRkehe Aol EEstr]l ol FujsE g
230 FAFA Adel wet TR AAHAAES At O olfE HREthD

o L L o o

o

A
o

o5

N

Sl A Be AYeR PRY 5 Atk A4 Fult $AEE oloe o] 9l
TRl FPE olo e AZSAY hahs olth 2R A EE AL B
o|Foid 4= itk e “ERAe] FRFWY GPL MW BHoz 1A o= 9

HAE BPFPHo] Vst Aok A Rl U St Aae) 44 %
ek ol B9, GT;e Sele] FAMBYANT wFe] 9] AA IS Foreign

14) Michael A. Losco, “Streamlining the Corruption Defense: a proposed Framework for FCPA-ICSID
Interaction”, 63 Duke L.J. 1201, 1215.

15) World Duty Free v. Republic of Kenya, ICSID case No. ARB/00/7, 2000.

16) ICC Case No. 1110(1963), & Al FaXE E& [-1-1) ‘FAZANA Foja) 9ol oigh A3}
He| 7 =z

17) Losco, supra note 7, at. 1219.
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Corrupt Practices Act 1997(FCPA))9] 7d-¢-2h= t=2A] o= 7oA 53 F(express
charge)t} 1] (promotion expense)& A Edh= 4-7ol= HEFH AHS wiAlskE 14
o] glo], AAFHWYHNE Aibotof = 97 Utk webA =7hvich doldt HEF 9
TASE I3 Al AR FHEE A8sh=t] A7} Aok ol&d Al =A|A
e o= sjAslofF sk A5 AFAoE sk wAlolH, olof thaixie o}y
(M-3)9lA =2]& olojd Aol

‘A FHY Ful, S FFE Vs BEFoE A Hujo ¢skdE oty I
SF-HollA] FFg FEFES PAY F Jvtal TS ARgollAl Fgt o2& Al FskA
U okl S uldith 93 el FU0S Sl o)FoiR A, A Faljele o
zHoR /RIS AARE HEs & Ut flok Al I3 BAE dske A=
FRANA AF EA Yol IS v =E JIAA] =t} wEkA o3k el H
sfg9le] -9 ICSIDFANA FaFey PAto =z Hajjsiolof gt #II-e QA83h=
7857t glom, WithE AR 9le 7= Tl o3 A}AE iR A8
t}19)

3) RojE B I AKIY E BTHZLYY

=
i
tlo g

Moz 3 Aol £IAAS FAM Pt Y = ek B oF 4IFA
A BAR B F5E A% BNA] AP dloleh. & PAATL
AN AR Aol Aloke WAoR FAY & giTk oleF Aloke

JoFh 2k Sk A EAL o 85 GARA MBS o) TF ol ES
ZakA) 928 Zolth TEt U] ICSID VoA Ackzge] vl te. o
So, 71%jo] BF olUE A7) ) AT HES BT W, PR D FAWHRE Ak
AA SA7E YRk St Bl ol SHES dunos §gae

18) Hl=re] LRI YAHL 1977d 122 v]|3|oA FHFHAoH, JTore] HEYLE A HT &
A= AAl HxY otk HEAICIE AR FEFo =R sLollA HE3S] AHel| gt BeAdol
A=) Pzl Yrholm, FAHL] HA TAE= vgHY dogolr, deFge) Qo] YA
F[EA ZARNY &7 T GFPo)2S F3NA, T A=olAY A7t Aol I HAA "k
H ATAS VIRIYE ol tEAQl Ao] v EFHANTAHI AUE S E F Uth
AAIGE A& Lauren Ann Ross, Note, “Using Foreign Relations Law To Limit Extraterritorial
Application of the Foreign Corrupt Practices Act”, 62 Duke L.J. 445(2012), 451-52.

19) Losco, supra note 7, at. 1221.

20) Id
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. SAFAA A9 FofjH= et ddF

Ol

1. ROtz ot 2tefeltiol x|7|

=0

-

D) =AIZAANA Fofziefel dizt dadHe] 7Y

TAFAANA Fofgelol gk dddHe H4A WES FAREEI SR 45
71 FAAkY] AYs 1Ak =Tt EAlolth RulEArt AR HERE F4S
of Aol # A= Lagergren A F IA1/d835] 2 A(ICC) FANlA o7t & 1963
FABAE Atk2D F ICC TAARAAA Lagergren A= Ful EA1E FHH o2 o
F HAx9 TAlTA BAFAT 19639 FAAA ostd ‘AR Hom AAE of=3E
712 (47D 7 ot=2E L H 2 U 2EF AFRol] AR H7HIE A= & Alof

< T, 9= FAR] FAFFRIES BHE FANAE S Pk FARE ARIAISE
o] At & ol=Z3lE Y 7]EAHF TR = ozt Aloks ST P P, 1)
Al AR 1005 eS| FraE oE tgdds 183tk o|Fs AAFFIE 55
A% oF 27005 3h2-& o] AHlE of=ZdE L A ARl BANE 3Rl A1
ANA A F5 Aokl WE FrRE B i, thiilel] AH<lE thalsiA A
oFgt 19] ARl Al 1005+ SHEEE A EZF Aol el FALNA S ’5‘}3"?\‘:}.22)

A IAAES T Aokl ARI FFHE o] 8ah] A7 AYS AARIARY, 10
T B8t o HARES RIS EA8E SRR R Fe ’5‘}3"5\—1— SA7F A=
Atk AAE F=IAR] JAHFHIE HA7IS 18T 7L o= “HEYXE ARe
XA AT A1) vlg- d2kE &AL I T wekA] F ollo] HEA ¢k
< AAE FFAENA HES F7] AT T2 9 Alokqlo] HHs| Hlty THox B
8kal, JARARES Lagergren BAMIAl 9f Alefe] FulE F2oz 3 Akl thelir=
FASL SRS 8 Tk

Lagergren A= SAEAE 7HAIE AS ARk ol=dlEue] a7t BV vk
e 28 FUlE FARBPIE 3 AR Fodds Betal SR Ao E e

21) Case No. 1110 of 1963, 21 Y.B. Comm. Arb. 47 (ICC Int'l Ct. Arb.). The original text of Judge
Lagergren’s award is reprinted in J. Gillis Wetter, Issues of Corruption Before International
Arbitral Tribunals: The Authentic Text and True Meaning of Judge Gunnar Lagergren’s 1963
Award in ICC Case No. 1110, 10 Arb. Int'l 277 (1994).

22) Akl ot AT F FulFHe] 10%S] FrRE Wololgl iy Ty AR} F4E
10% Z 2%6%ke] 721 Kol om, UHA] 8% 39t #l& Uiy 19 & Kol

23) A, ‘e HaAs|AL} -2 7] 28 ARIE BAEAARA S A9 -RadeY] ARFAE T4
27 FERYPAAT, A6 A3E, Sd=FFR AT 2015, 131-1329.
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EAS #7138 1= IA1EA (international public policy)2F 21212 (good faith)o] A2k
& RENA WA AP AT G 0w GYseR pAo] AT FATAS
3715 AR I HES FAFQ oHEta At en, a4 AR o
T7FE0] Fshe FAlEAlel W= 74°]i FAE olHg BAe ZAL sl eﬁ‘}%
AL, & FHARPE FulldeE ol A= FEAAE TSIk £ o] E FAAEE
o] gate] Aol EAS At A E’—’IEZ‘# o, et FAE ol8siA BoE
FT7 F e dgE WEshkes Zlo] o AYEE AAe AAFth

Lagergren #ALS] o3t Adll= =7PEE dol mAlEAol visk= Fali7} WdE Aok
< FassiAY J3E 4 gloke HEY Iz s AW Ao, ol ALH R =
Aol FaFs FAUTE HES gAlFA ] weiths dS o] IAIFA I EAEA
o o] FAje] T ast FHEo=7 WAt T @ W &2t ICSID A= Lagergren HAf
7t gt Bl 71&8A B2 AHE siAskaL k) T3 AAe] ket SRAEE o
A= B3 Aol Aehs 9, SARRERES Fulrt JHdE Aok =AlEA ol whst

H, mEbA Faghs B E Theoirtal ks

l‘F{

2) Rojele] Heju

ICC AR ©o]%, ICSID SABAF o] |38 o] Lagergren HARY] afiAe] 523t
A= itk AR AL B3 (principle of separability)2 A2 H3l 31 9] o]
B 32 A A4S FAEAY B ZARE 571§ AFStsith ol HYdA
LagergrenAte] A4S AXsh= w91719h= g Wbtk ol dis] HYS o9 &

9] WA(doctrine of unclean hands)E ZAE il =0, o] Hale o] 34 B4

& Aol thald Y7k o)F THEE A9AALE TAE Tohe AHALE Ao B
7h 3 ofelzel A9k B A5 WA B S Wo} Ue] PAE

SHA] Yeths o] 8olth

FABARI} A == A e AkS 7122 3

ftlo
ol

e fdd Age ztevtel o

e

24) FHE A E= o3 2t} Fraport AG Frankfurt Airport Services Worldwide v. Republic of
the Philippines ICSID case No. ARB/03/25, (16 August 2007); African Holding Company of
America, Inc and Société africaine de Construction au Congo SARL v. Democratic Republic of
Congo, ICSID case No. ARB/05/21, (29 July 2008); TSA Spectrum de Argentina SA v. Argentine
Republic, ICSID case No. ARB/05/5, (19 December 2008); Waguih Elie George Siag and Clorinda
Vecchi v. The Arab Republic of Egypt, ICSID case No. ARB/05/15 (1 June 2009); EDF
(Services)Ltd. v. Romania, RSM Production Corp v. Grenada and Nico Resources(Bangladesh)
Ltd. v. People’s Republic of Bangladesh, ICSID case No. ARB/10/11 and ARB/10/18, (19 August
2013).

25) Inceysa Vallisoletana, S.L. v. Republic of El Sal., ICSID case No. ARB/03/26, p. 252.
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st A2 WIS Aok Aol dee] lual sleix TRk Ao Qs AR &
ojd FAEF] FEAR He A2 ofym, wWEtA o] U ostd FARE = Fulth
w82l Aleke] AL | ZA M= FARS] Fe Sa1 BAClFolM Ak
TS BAgstelol & el Tk wEbs FAIRIL GARRE A2 AAZE He A
ofo] A7kt AJMA el B3 Aeks fste] Fufl BH SAS st oF sk=d|, 1ok

2o o] A Al QoA B WDF Ale] FA94E £ 4 ok

‘R 2 213k A3HH (corruption defense)e] EAS AUE Hotslr] Yaixd= ot
=9 UK S83F s sfjof itk AR, FujdelE B9l (wrongful conduct) E B
o ol#fd BN EAE BAsks o] Fa38H, A, FuiselE Al 3o
FARARFE oAut Hol| FAsNA FodelE tE ZlolH, AR, Fafsielel st
=S AT AP AGA & AR, vpAEe R AHE WA FAEHL Fol1A 0]
ok olgfg FAIES dEIAES FAskE FAMTAITE0] AR1ES] ol FA| I ol A
ol ZQ7EE AAske 83 8471 HEE ofof tigk A HEY a7t

ICSID FAJelA BAlgo] Fafsieio] o)t AWM S FAsh= 45, 1 HE ZA=
tefsitt SAREE = SFH0E o] AVIAIE 7R 2L ddskEt, =A1d 34, B4
=9 T WY, 283 oF FARRRS] 4lejF otk

—~

1) =A|3A(International Public Policy)

I (public policy)2] 7Nd-& AoJshk= AL 41 FA7F o) 1853 =73 (House
of Lords)2 A& “o|- FAE tisolA 3lE Y3IAKto be injurious to the
public) 3-8 (public good)oll k= &) = ds AR FT o Q= HAZ
o= Adsta ok 7P e 3419 el 1974 Parsons & Whittemore AR ol A]
‘el B A] JA= 7P 71ENER] =Y AYE Hsliske Aol
BAE AR AFE F AL BAEIATE S 3419 ouE =7 7P 7183 g
d =Y AHYE Fofsial th 19909 =Y A ‘FAE 718 F2(basic
rules)ol™ FAlO Ad2](ideas of justice)2t TSIl JUTH28)

26) Kendra, Thomas & Anna Bonini, “Dealing with corruption allegations in international investment
arbitration: reaching a procedural consensus?”’, Journal of International Arbitration Vol. 31,

No.4(2014), p. 447.
27) 44, &l =&, 1329,
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ol gt = AN A JMdel wrell, =AIA T e 34 dET FA Sl
MEl= Aol It ‘=AIA FA (international public policy)= 943 & o] EAis+=
Moz HyHow AH{He AAH 12, BEHF Ao IAFHE A THGus
cogens)@ =0l 17GE £H O] Aol B Zlo] dnkFe|tt. M AAZCE ¥
A 2Rk F83F ol ARElEE Weh= mlefA, R EEelE, Bt 22 54 9
et FAHORE QA= Flo] UrtHoltt. st FAIFTAAAANA g =83 F
Ao 9o 2= g, i3] W waAls Aoldole} niefdmel o EA 9|
oiafA BE m7tellA &Y 9 vEd<e] f)ukcontra bonos mores) 0. & s, o]
g RS FHo= = Aok EXola FAE  glon, mebs Bl TR B
ARAE 3E 2R AE3 AR ?_E}f%tﬂi of ofsf AHY ERFY] £HE H& T fith
197 =412 A aALINA 2= F5F-ol| i HeEsAE A AAiddEgrT
(OECD) ¥k Fafjsielel o3t F¢ E Frks FAF 02 WA|staat s e A}
dolm, FAA] =AALE] Feolo] W82 H3l(corruption) @t = (bribery)& =4 & A0
Qekeith= Ao, T3k deldamYe] 1993W European Gas Turbines SA v. Sté
Westman International Ltd ARdolAl &3 st “SFof o) s e Aok
zg27b AAshs FAEA e FAAE Y] titks =7} olslidhe Al g&elol Weh=
Z7olgkal HAISHA T

ICSID¥SF A2z (D3 O Aa7E AHs] F45

ol

A ke 7%, @ Azt B
9] AT olgF A%, @ ATk AT FTE = A, @ A1RAQ A 73
SERE| FH oISkl e A, SE © FARIEA D} A IR DAl

A & A-E st ol M shEle EAlEHE SRR FaYS s 9l
}. ICSID% ofoll o] FA1E tidste] At HAE A<t AAA FAMZ R, A
7ol o7} WAFFNA 71 WE-S dEstal Jov WAool BIIAIE e A &
AHrolH, A= A2 FARV/ARRS] FaE EAStY FANES B FASEiA A
Aatar ek

FAE on|sh= Fafoll thefA] =A1Z o7t o] FoiHThaL & & JloH, FA A
8o] AR AR S AR e ESQlele ZARA oo AV O ‘HAlF
Aol g =o7b Fagk oyl "ok wEb FEE fd=AARHAds]
(UNCITRAL) BEEFAH 49 B4 o7t o] At EAgts o= 3
=9 FAFAZA ola=al Feks]ojxdof ) ICSID Al Fajd)7t A1 A
o Wigiths AAdE 73] Bl QAR A dS]e)a FAleA ] Lagergren A
o] HE} IS Aloke] FEANTE & HA ZATE IAIFAY] fRte® B Zlo|th Al

28) &3 “HAVIASA A AAX AT A MUY AT, AAHY WA, 2017, 229
-231%.
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FAYFILA) AV FA) BT AZRIANA FA Al AL & =
P 0n0] BE(Us)S il WA FA A Bstel 1T = Y=
828 BT, T HE 2 B SN FAZoln ARH AT 12S A

At 258 AL Anshn Aok
2) FERETY

FAEY ZgolAe] sy Fahxde] 7P gubal 382 ‘Ao g Eel o
E=QI%H} (admit in accordance with the laws and regulations)” 2= 42| Fejolch
= Aol BAMTAm o R fA1E wl, FAHTAITS HE Y fAE Hes oksh=
PO FX=Y WA FAE FHs] 7 S22 22 & vk ol W
Gt F2 A9v IR EU" FARE & F Qlthe o= e FAEAEe] A
oA WiAE = Al FoEA GARS] Ao Hifshs B AET e ddE
StREE7] g Alolth3n ey o] o] ARl HA A A8EHA FH Filshke F
7] AEE 97 F2o] ot BAGA=Y YAl E AR At i) =Al(F
AN B ALE AT FH o2 ARREIL = ZA-F-olth

FAH A= FUils 88t FAake] FAse)7E iRl fvtsh= A9
=2 st SATAE R AFAS Bt TR FAA F A4 B2
skA| XM ek aHo® AMEE A7) HIdsh u-e- g3z o)g} o]eh #
7F AEAl tiFsEs Aotk i Bl 892 F3igk 2o
7154 SAIE Zheth kA B ksl HRkee A ©
53] Q3 FAEAe] ofe] tE FEAA SAld Sl FetEs Agshl
]l 7-97F B2 o (definition) 23O E AFshs -0l A|RE 1 0]9]d
EA - $(treatment) 2ol SRS = s, IR ¥ = 7o)
1%(preamble)°ﬂ/\1 ol¢} FARRE 77t T A9 Utk IHdE 11 Sk

-lﬂi BN 2
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78-9-2kar kb, T2 A o)(definition) 83} FAFE= (admission) Z&|A] ©]
A A skE e & ¢ k3

%_”%‘_3.?_] SURHEEFAolel 3P ‘in accordance with host state law' & T4 9]

Az FAA o |z ol 2EE ] e A=, Ao gyl met FAkE e =99

29) AE3], ko] =1, 243-2479.

30) AXNE. “SARAERS Sl BEgardele] oRHdT. FHE AlIHE, HEE SAT
2017, 80-84%.

31) LRk O 2 BIT B tARRAREA Y] 7ol the-23ol A =Rl = Hel=th-o] 7422l
FRoZ ;Lquuzﬂ AL == Ao} 9tk

32) AN 5, o] =7, 81H.



112 =RTER|E 4258 A4

N

Zkto] Aol Agtide] A= HAZ A% A9E 23tk FAF 4o 23l ‘=
W RRTC S B 8 olfre flA AT AHY wYxe FRNORE
wo] wiAlE = gle 297 2AE T Ue 7153 HE ANE Zar

Zo R BRIt & Ao 3ol quy 7 axdo] x3+H Al sy

o) el B4 AL B2 2T Zo)] uhel =9 23] HA) WA F8Y
oS24 Ao HedolA wiAE 7hsde 4] 2Y F Athe olfelth Teu &
Ze] 7150] dold 4 e AR FAF AHo| x3ol| =i Fade] 39 Beek=
52 Eqizael FAlo] =gl Zlo] Wntaolt)

A, B2 ozl x3kE SR e A on] 9 a3yt FOIAE A
£ 87} de=w), ol I8l ICSID FA A FIF A Jox3)ol| sk ‘=i ¢
A 2] 9uE B} A3 18lal HxE oE 2001F Salini v. Morocco ARl Tk &
Ho| Wasith F WATE F 2] 2k ofmlo] ols) LhEe) AFA A4S A5
O} ofol] gk Q3o] A= A edof olol gt BEs Aert B as) ®Helth & AR
2 olglg] 3)AFCl Saliniity} REF AXe} A3 Aoke] 9ulo] EAlE Aotk o]e] &)
T S soksAbH, 93131 Morocco AHF-= I ICSIDY] #es FAY HHo=w g
W A7 P, s olf Fol SR Y FAh Fuldel ofF A9 E47
SPUZa 547 Zolth Z oldlgl RRIgk BITE @4l A4thirl $A4E Bojgol
o], FAE ‘FEAGAT WAl met - BAE EE FFY AMHthe categories of
mnvested assets --- in accordance with the laws and regulations of the aforementioned
party) 02 oAz A1), olo] REF o mEH, EAY Ak A
(service contract)©|E2 Fxlol| |G 4= gk F43¢E Aojr}33)

oo Thsl B WAFE Y BITOIM FAGAT ¥ 40 o} AR A4S 1
AgroR FASL Y A9 TARE, ol oA BAT Me Faje] fEA
(validity)oll #Agth= Zlo]=], F242] A o|(definition)oll #Agth= ofvl= ohvgtar &
delv), mex fol BE Wl oY AL whed AU » A ¥ 4 gioe mEw
Ao FA4S iAo e HEA EAT BHA ofFo) #3 EAIEA, S-S
el Bxl= did Ao BE tigels miAISEER she Aolgkal AAISITH

i

3) 1 29 Hdr|FE - A9AA] 2R(Good Faith)

A A FA(substantive public policy)+= <k} ##ste] FHaHUo] FALe] A9t
JFE A= A etk oA A9 (good faith), HE|E-85A, 412444 (pacta
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sunt servanda), AFEEA|9F B gle 854 5 & T Utk = Hi9 A5 =Y
T 13952 8K contra bona mores), 31489, =A%, H2, vfeF Hu) ojEF g
2 g 9 Aopgolsie] SR} olof| sl Fajo] 9= ICSIDE A BASHI =
o] TiF-E WHAAA FAfRIe®E Fhstar ok =3 e 7)1 - (fundamental
principles of law) F-F&Y F5 ofd % tf < HYLS Hel r|EYdzs 548

A Bopks= 1o dukdA(general principles) 0.2 F33IT) oA Ao A=l Heol

B, A0lH, B Qi 837, ABIAG AR BEv} Rel nEY
A EA WELES Wl Z1BUHS AelH(good faith O RE Aol ek 19934

Reoublic de Cote d'ivoire v. Norbert BeyrardA bAoA 2] FAH Y-S “Alfe 2lojz o
w2} o] Fojxof k= Zlo] HA|lFA e dhtdAoelt) Al ST

ICSID FARARE GARAREAA AojAS E78 oFE Fosta o, T4 AH
Qle] o) F- fJutol tiste] FulEH(corruption defense)S &-83tal ok A|F7HA] ICSID
FATAAEE= 5 72 ARdellA 2197 Qule) tisle] xRS A|E Hdste] gith 3
Aste] Aol T2} AN FARARE BAHA= Bagt ARE AFS o577 A
o o]F o|WsHA] B A9 4lo)F finto] Hal FAle] H8Iled Tl 2 =AEol
fiRke]l & o e, ol A9F fuke FuiEFENTACAdE e ou|sk= Aotk

Inceya TAHAF= TP $2Q1 Fslet Baste] 519 HARE AE3 Zo] 4193
of 9HtE]= Folgt AT T FAFoA Ao)A s ‘FAE FAshs #He] A4
PP S 71TskA] o =3 FARRE ko] 3R] 584 P9E BT =
o 21 9 FAANS oush= ZloE Aot rof Tt ol AlefF o) 7)%3gt
P2 BYgS HolA XIhH EARATS GARRREY] FAREAS ICSID A= hefsh
FAGATE] d9iel el ko] WAt TR wEIRoleghs Al |24
Aok ofze] 41oF fuhe Bt BAMA =] HEo] wet o] FoA]A] et A

olmatnd, w3k ol 4lo)] oy} HEe] Aol ola) Ealol He Ao mdsiA H
o} B2 2lelF] E5elRe O AARA FHe oFe] ke AT = glor olF B
I8 ZAZF

s By AT ANT 5 ek weh TPRRTAO) e 7
o] )3} A} BelsA) ke ASE SR A1 Bolw o

W Qe BEe T 5 Uk

tlo Jo

olfrz By

ol
o=

4) &4

Relara, 9 Al s Rojsgel o)g BRINL BErs )20 HuR 2@

34) Inceysa Vallisoletana, S.L. v. Republic of El Sal., ICSID case No. ARB/03/26, (2006), Metal-Tech
v. Uzbekistan, ICSID case No. ARB/10/3, (2013).
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2T7hE) A9 e, FHARETF

SE - RV EERE LU

G B SAE AR B s Aok ¥ Inceya SARYRE SATA 20
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dfokdhe xste] Fajjsielol gk Fujghd Ad VES E}Tﬁwi’] ZHo] o) =
£ WFoNE SRRl gle A9l =AEAe} AleRle] JidS o] 8dte
kel Agsle] AR AN = SFHTED

sl FAALEAE B0 sldolehs oA 2w, A4 247} e A B
g Brow sl TAYANA BLFAL A Bojasle) BT ol w2l B

4
& FAZAE B3 BANRlR: Aeke] AA D BAo] WA e HRo| g
ROl weld BATA B AoHe BH B /Ee ARslel EUH 7L =Y

x

II

3. ICSID STHIFYEO| RIS NS Bl U A

FATAZA oIH HEFe] 5 BATA B2 AL vl He] dolk 1
g A2 8 o] H1 YT FABARE o] BAS AFHoR RE AP Ho|xn
Sk ool wek Ast A SRl Pl AT S7s] A1 Fajol ohek

FEAL de] =81 glovt FARPRI} o G Shelof FAe] thstelt o}

g dFe] AYA Zek Aotk kA B 2006139] WDF ARACIA SA3ER =
HeE2 e SAsAY ﬁ}%ﬁﬂ‘”«l A0l Rk Zolug HEo) s ot A2

£ Ak 712 & ATE SR Jste] AXF & giths ol A3 BT
B AR 71785, o] AolAE HES S - FAANEAY BA wshs B9jolm
Hojob FrHe FAALEe] & olZo] Wl Hl Ark.

SAEA el o7t Fufgele] AEde & 6]%3]% 298 2= glon) ohek s 74
o olg ke Tha dEs] ofEe ol itk BE FARAolee Izl ojs) =
7)o grelg Expzoko] oA o TAIZ< 4 Ago] Az 7 BHS FUel o
B0 AL =0 B £ gloy, F T Zo] AvEm BRI Ae)H 24
£ TSt BAARe] BAE AT glol ol HAA oRE FAo] ohzt A
WA A B e = YEE slas) sk Aol BARAL BHU, o)F AshA =y

fu
Y
mﬁ

35) Inceya case, Id

36) Kendra, Thomas & Anna Bonini, “Dealing with corruption allegations in international investment
arbitration: reaching a procedural consensus?”’, Journal of International Arbitration Vol. 31,
No.4(2014), p. 439.
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@R Aolmz, G ol B AAE AT ¢ e A5 3] A
o= Qgsolof & Zlolth

FAHTA T2 ZP% o] el=FAtel] 2] IFEnaL ddshks 749, ol sl o
A= ;Y = A= ARl = Aol ozt dA3t BAglel AAQle] Feshe 2AE
AL %t XHOH Aot A= FARIT] LA th-s2=A] 0] Tt B of
B2 ORE A ohet o8 BA AL V18R FARRRE NEse 39t FAEY
o] 23} %Z]Oﬂ H3HeA| s Aot w3k fute] thids} ddste] Ao He A
A o] oulshs W] Weloltk BARATE) BE WHUA FAS} BAR PF
of == ZRMA, Alepdel eptely £ ¥ dAHE SEdE=A ol i W
i 0ol eliunia sl slome SR 4 %OM P 5 HE P

- = = A

ol 3R] et Tl A8 H}“ 04‘437) I8y BRI BE HES 9|
sh= A o™ FAkel #EE HE ou|diths o] ok Saba Fakes vs. Turkey
ARA38) oAl E]7]= “in accordance with the law”& FAMFA|=9] BE HHS F45E=
omjgiar Mg kA TR WBHE= BA fAE sk ¥, FAE dshet] dEEs
HE FslioF ok oulgla siXstth FAkel Fask HE kS o] f-E HESHA|
% AL B4 Rodke FAREAY i 583 FREA] gFom FAFA Gl HEe

el gle l Eskal AR i fRkE o2 FAA Rl A 9
5 9 = glvk= Zolth =iy fito] low s Holl mE A& sljoF &
oA, FAR AFA| AU FA HEE AFsHA] B AL FEsits FHA ol

V. 28

ICSID SFAFAZA Aol Fojaislol ofa paahuie] Wels Anngly TAH 0.
= B A IBE Brks] 93 U PHel F1Ee Avugit s 2
sjals) AR AE ofsl BRI AL V17 Ee G T 5 YL Zolnh AR
S AT 5 s FH AW B0 712 Ak Zo] A4 gk A, w3
Alo) ghagel] olstr, FUPMRTA S HE Sl Ao} AN A, FAZA, w=

rd

r {

37) WEF SAYTF, ko) A 767H.
38) Saba Fakes v. Turkey, ICSID case No. ARB/07/20; HE-5 =AHF3} k2] A 591-596.
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of wet B ARZS Aok sh=tl o] A A 2 Atk

Hojgele] thabdt F&oll thel oM BRI, A AlglelAe] At VEs Ss=
72, A 1 FA AAE dlolu 2Ae %‘-@HOP— FeIgko] MRt 75 H
o] Aefell o3k AoIUAY FAREL] Aigt ARk T A5 Tl 2
ol2igl Lol thsll Pz ALt Adsh= AL A dnk = Sk

ashs A2 FAA oy ARl sl sl H Rt Abde arefshd A
AR s =7ke] BddE Fele RS FEdel o) Fa3k el 2 5 =
o2 HRI oje} o] =AM IUiRTEe] ZAIE thEeloF sk A2 A9
AEAH B2 ZAE oI = Ja gLl U8t Teja AlojHe] ie o =
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¢

2 5 e TATAL NG Agstel Rojasle] BAYNES VA /20T 5Y
G 2L Aok BE FABIA o] TS QAT S 9la FAFALAN A
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=AFASA A Fuljgielo] ot drdeH

-

FAAD A R, B3] o= Tkl F1gjo] o] FFY Qs P me
U] MBS AFHE WA TAAN] T AT A AR o
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2e) BN/ TS S8 Uk
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