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A Critical Consideration of Legal Principles of Supreme Court’s
Renunciation of Exclusive Utilization Beneficiary Right for De Facto
Roadway

Bl A S (Bae, Sung Ho)”

ABSTRACT

This study critically examines whether to admit consistency of the attitude of Supreme Court’s
precedents that deny request for the return of the owner’s illegitimate benefits and admits
succession to the special successor through the legal principle associated with the renunciation of
the exclusive utilization beneficiary right for a de facto roadway within the framework of the
Korean civil law with a focus on the legality of the legal principle of renunciation of utilization
beneficiary right.

As described above, this study determined that Supreme Court constricted exercise of rights, based
on the interpretation of intention to the effect that the land owner requesting return of illegitimate
benefits renounced the exclusive utilization beneficiary right voluntarily in consideration of the
financial burden to be imposed upon the state or local autonomous bodies in the law suit occurring
frequently that requests the return of illegitimate benefits for de facto roadways. However, since it
may well be regarded as an excessively simulated interpretation, in case the owner’'s exclusive
utilization beneficiary right has been regarded as abandoned as a result of an individual’s land
being used for a thoroughfare of the public, monetary compensation is deemed necessary in a
matter of principle. That is, it is desirable that the owner of the land who has not been
compensated for by reason of a de facto roadway be allowed the right to request the return of
illegitimate benefits in the form of monetary compensation from the perspective of civil law. It is
thought, however, that only in an exceptional case where spontaneity of the land owner is
absolutely acknowledged, limitation on ownership needs to be adjusted subject to public nature of
the de facto roadway.

Key words: right to use and benefit, abandonment, actually road, right to pass, good faith principle
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