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Criticism of Article 46 of the Constitution from the perspective of the
constitutional history of Korea
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ABSTRACT

This study begins with with the awareness of the need to explain why Article 46 of the current
Constitution, which is one of the provisions for preventing corruption, imposes the obligation of
integrity and anti-corruption on “members of the National Assembly” only, instead of requesting it
for the entire public sector. When examining the introduction path of Article 46 of the current
Constitution, the following doubts could be raised. At that time, the military dictatorship, which had
the initiative to amend the constitution, branded politicians such as members of the National
Assembly as corrupt groups and used the constitutional amendment as a means of propaganda to
secure the legitimacy of military rule. This study attempts to analyze this issue from a constitutional
interpretation perspective and a constitutional history perspective to confirm this more accurately.

In summary, the results of this study are as follows: 1) from a constitutional interpretation
perspective, Article 46 of the constitution does not have a special significance or function as a
provision against corruption in the constitution, 2) the obligation of National Assembly members to
maintain integrity in Article 46(1) and the prohibition of abuse of their position in Article 46(3) were
included in the constitution as propaganda tools to label National Assembly members as a strong
factor of corruption and abuse of power and to secure the legitimacy of military rule, and 3) the
obligation to prioritize national interests in Article 46(2) is given the meaning of binding to the
Political Party and free Mandate from a constitutional theory perspective, but is associated with
securing the legitimacy of military rule in terms of its introduction.

The sharp blade of fighting corruption is a necessary tool for the success of a democratic
constitutional state. However, sometimes it is necessary to reflect critically on the historical fact that
this tool was used as a tool to cover up the unclean power. And based on this reflection, it is
necessary to understand Article 46 of the Constitution again and discuss its existence.

Key words: Prevention of corruption, Article 46 of the Korea Constitution, duty of integrity, prohibit

*

B ATE 2020 SRS - Bohhstm WstATA - AT A AATAo] FEAHT
BASEUSINA B A 5
o] ATE FEUSMES - AT L A=) o5 AU AL

L S LR T LREE R



54 FrRLIfsi|E A28 H1S

abuse of positions, prohibit abuse of privileges, duty of members of the National
Assembly.
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