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Research on the construction contractor’ claims of loss or cost associated

with the extention of the construction period
- Focusing on the discussion in the United States of America -

2! Eff ZKKim, Tae Kwan)**

ABSTRACT

General Conditions of contracts will require the extension of the construction period not
attributable to reason the responsibility of the contractor in order to recognize the costs due to the
extension of the construction period. on case law in the United States for the contractor to receive
the construction period was extended it is not enough that one of the reasons of the provisions
stipulated in the contract is caused. it requires that you must meet the general requirements of the
excusable delay in accordance with rule of control. It requires that the cause of the delay is beyond
the without control of the contractor and no fault or negligence of the contractor. in the former
requirement, it presents the three criteria such as the following. () when contracting at that time,
whether it is possible for contractor to predict the cause of the compensable delay, (2) when the
nonexcusable delay event has occurred, whether it was possible for the contractor to avoid it, 3
when nonexcusable delay reasons has occurred, whether it was possible for the contractor to
overcome the effects of the delay.

In determining whether to correspond to the responsible cause of the contractor in the general
conditions of construction contracts, it is necessary to refer to the court' decision of the United States
about the principles of control on a nonexcusable delay. In addition, our general conditions of the
construction contracts as well as the United States of Construction Contract acknowledges the rights
to the extension of the construction period and compensation by the compensable delay and
excusable delay and requires the notification procedures in a timely manner of the contractor. this is
the reason for the contractor to immediately investigate the result of delay, as it is possible to reduce
the resolution or damage the cause, and to offer the appropriate remedy in a timely manner to the
contractor is to give the opportunity to resolve the complaint.
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12.3 (1990).

51) Fortec Constructors v. U.S., 8 Cl. Ct. 490, 493-494 (1985), judgment aff’d, 804 F.2d 141 (Fed. Cir.
1986).

52) Wunschel & Small, Inc. v. US,, 1 Cl. Ct. 485 (1982).

53) the Federal Default Clause, F.AR. § 52.249-10(b); U.S. v. United Engineering & Construction Co.,
49 Ct. Cl. 689, 234 US. 236, 34 S. Ct. 843, 58 L. Ed. 1294 (1914).
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54) Bruner & O’Connor Construction Law, § 15:42.

55) &9FE, 2FF, AR (&=L 2010), 151-154H.

56) Hitemp Wire Co., ASBCA 11638, 67-1 BCA P6252; EL David Constr. Co., ASBCA 29224, 90-3
BCA P 23,025.

57) Fox Constr., Inc. v. General Servs. Admin., GSBCA 11543, 93-3 BCA P 26,193.

58) Automated Extruding & Packaging, Inc., GSBCA 4036, 76-2 BCA P10,949, recon. denied, 75-1
BCA P 11,067.
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59) Bruner & O'Connor Construction Law, § 15:43. oZdtl, ATA Document A201-1997, P 83.1.

60) Bruner & O'Connor Construction Law, § 1544. oA, FAR. § 22101.2(b), 48 CFR. §
22.101.2(b).

61) Bruner & O’Connor Construction Law, § 15:45.

62) Bruner & O’Connor Construction Law, § 15:46.

63) &2 (Public enemies)& JA124 W7, Exo 4 = FUEHA T bl
4 % Qo WA A1l Lol IR W= WA, A}
HA 99 5 3+ 4= Yok Bruner & O'Connor Construction Law, §15:47.

64) Bruner & O’Connor Constructlon Law, § 1548.

65) Bruner & O’Connor Construction Law, § 15:49.

66) Bruner & O’Connor Construction Law, § 15:49.

67) 2FF, Ao A 1629,

68) AIA Document A201-1997, General Conditions of the Contract for Construction, P 4.3; EJCDC
Document No. 1910-8, P 12 (1990); F.AR. § 52.249-10, 48 C.F.R. § 52.249-10.

69) Kelleher, Jr. & Doris, Time Extension Provisions in Construction Contracts, Construction
Briefings No. 98-3 (Feb. 1998); Shapiro, Mitchell and Cohen, Notice Provisions in Construction
Contracts, Construction Briefings No. 93-3 (Feb. 1993); Lowe and Lare, An Owner’s Perspective
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On Notice Provisions In Construction Contracts, 15 Construct No. 31 (Spring 2006); Greene and
Robinson, A Pocket Guide to Contractor’s Notice Provisions, 15 Construct No. 31 (Spring 2006).

70) Shapiro, Mitchell & Cohen, Notice Provisions in Construction Contracts, Construction Briefings
No. 93-3 (Feb. 1993); Watson Lumber Co. v. Guennewig, 79 IIl. App. 2d 377, 226 N.E.2d 270 (5th
Dist. 1967).

71) Bruner & O’Connor Construction Law, § 15:71.

72) Guinn Bros., LLC v. Jones Bros. Inc., of Tennessee, 2007 WL 2874593 (W.D. La. 2007).

73) Bruner & O’Connor Construction Law, § 15:71.

74) BX =g AAALo Y| thi} leading case= A.HA. General Const., Inc. v. New York City
Housing Authority AFA]THO2 N.Y.2d 20, 677 N.Y.S.2d 9, 699 N.E.2d 368 (199%)).

75) PYCA Industries, Inc. v. Harrison County Waste Water Management Dist., 177 F.3d 351, 43 Fed.
R. Serv. 3d 1258 (5th Cir. 1999); Associated Mechanical Contractors, Inc. v. Martin K. Eby Const.
Co., Inc., 983 F. Supp. 1121 (M.D. Ga. 1997), judgment aff’d in part, rev’'d in part, 271 F.3d 1309
(11th Cir. 2001); Cove Creek Development Corp. v. APAC-Alabama, Inc., 583 So. 2d 458 (Ala.
1991); Marriott Corp. v. Dasta Const. Co., 26 F.3d 1057, 1067-1068 (11th Cir. 1994), reh’'g and
suggestion for reh’g en banc denied, 37 F.3d 639 (11th Cir. 1994); Mafco Elec. Contractors, Inc.
v. Turner Const. Co., 2009 WL 807469 (D. Conn. 2009), aff’d, 2009 WL 4893873 (2d Cir. 2009);
Travelers Cas. and Sur. Co. v. Dormitory Authority-State of New York, 735 F. Supp. 2d 42 (S.D.
N.Y. 2010); Com. v. AMEC Civil, LLC, 280 Va. 396, 699 S.E.2d 499 (2010).
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76) In re Redondo Const. Corp., 678 F.3d 115, 56 Bankr. Ct. Dec. (CRR) 133 (Ist Cir. 2012).

77) Bruner & O'Connor Construction Law, § 15:71.

78) Chicago College of Osteopathic Medicine v. George A. Fuller Co., 776 F.2d 198 (7th Cir. 1985).

79) Plumley v. US.,, 226 US. 545, 33 S. Ct. 139, 57 L. Ed. 342 (1913); Neal & Co., Inc. v. City of
Dillingham, 923 P.2d 89 (Alaska 1996) ; Sutton Corp. v. Metropolitan Dist. Com'n, 423 Mass. 200,
667 N.E.2d 838 (1996); State Sur. Co. v. Lamb Const. Co., 625 P.2d 184 (Wyo. 1931); Allen-Howe
Specialties Corp. v. U. S. Const., Inc., 611 P.2d 705 (Utah 1980).

80) Brinderson Corp. v. Hampton Roads Sanitation Dist., 825 F.2d 41 (4th Cir. 1987); New Pueblo
Constructors, Inc. v. State, 144 Ariz. 95, 696 P.2d 185 (1985); Hoel-Steffen Const. Co. v. U. S,,
197 Ct. Cl. 561, 456 F.2d 760 (1972).

81) Bruner & O’Connor Construction Law, § 15:50.

82) Restatement Second, Contracts § 245.
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83) Bruner & O’Connor Construction Law, § 15:50; Peter Kiewit Sons’ Co. v. Summit Const. Co., 422
F.2d 242, 257 (8th Cir. 1969)

84) Wickwire, Hurlbut & Shapiro, Rights and Obligations in Scheduling, Construction Briefings No.
83-13 (Dec. 1988); Fehlhaber Corp. v. State, 65 A.D.2d 119, 410 N.Y.S.2d 920 (3d Dep’t 1978).

85) Bruner & O’Connor Construction Law, § 15:50.

86) Bruner & O’Connor Construction Law, § 15:53; Ronald Adams Contractor, Inc. v. City of New
Orleans, 764 So. 2d 1149 (La. Ct. App. 4th Cir. 2000), writ denied, 768 So. 2d 1287 (La. 2000).

87) Bruner & O'Connor Construction Law, §15:51. ti3E2IQ] o= Laas v. Montana State Highway
Commission, 157 Mont. 121, 483 P.2d 699 (1971).

88) Bruner & O'Connor Construction Law, § 15:55; Walter Kidde Constructors, Inc. v. State, 37 Conn.
Supp. 50, 434 A.2d 962 (Super. Ct. 1981).

89) Bruner & O’Connor Construction Law, § 1559; WRB Corp. v. U. S., 183 Ct. CL 409, 1968 WL
9146 (1968).

90) Bruner & O’Connor Construction Law, § 15:60; C. Norman Peterson Co. v. Container Corp. of
America, 172 Cal. App. 3d 628, 218 Cal. Rptr 592 (Cal. Ct App. 1985).

91) Bruner & O’Connor Construction Law, §15:52; Ross Engineering Co. v. U.S., 92 Ct. Cl. 253, 1940
WL 4077 (1940).

92) Bruner & O’Connor Construction Law, § 15:54; Arcon Const. Co., Inc. v. South Dakota Cement
Plant, 412 N.W.2d 876 (S.D. 1987).

93) Bruner & O’Connor Construction Law, § 15:64; E. C. Emst, Inc. v. Koppers Co., Inc., 476 F.
Supp. 729, 739-742 (W.D. Pa. 1979), judgment aff’d in part, rev'd in part regarding proof of
damages, 626 F.2d 324, 6 Fed. R. Evid. Serv. 763 (3d Cir. 1980), on remand to, 520 F. Supp. 830
(W.D. Pa. 1931).

94) Bruner & O’Connor Construction Law, § 15:57; J. A. Ross & Co. v. U. S., 126 Ct. Cl. 323, 115 F.
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Supp. 187 (1933).

95) Bruner & O’Connor Construction Law, § 15:58; In re Kemron Environmental Services Corp., 00-1
B.C.A. (CCH) P30664, 1999 WL 1049637 (Armed Serv. B.C.A. 1999).

96) Bruner & O’Connor Construction Law, § 15:61; City of Indianapolis v. Twin Lakes Enterprises,
Inc., 568 N.E.2d 1073 (Ind. Ct. App. 1st Dist. 1991), reh’g denied, (May 16, 1991) and transfer
denied, (Dec. 12, 1991).

97) Bruner & O'Connor Construction Law, § 15:62; North Shore Sewer & Water, Inc. v. Corbetta
Const. Co., 395 F.2d 145 (7th Cir. 1968)(A|5loll A &g &3t AMdr=d-s dash Akd)).

98) Bruner & O’Connor Construction Law, § 15:50.

99) Bruner & O’Connor Construction Law, § 15:71.
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Wickwire, Driscoll & Hurlbut, Construction Scheduling: Preparation, Liability, and Claims
(Wiley, 1991) with update (1999).

Bramble & Callahan, Construction Delay Claims(Wiley, 1987).

Kelleher, Jr. & Doris, Time Extension Provisions in Construction Contracts, Construction
Briefings No. 98-3 (Feb. 1998).

Hummel and Schultz, Force Majeure Clauses in Construction Contracts, Construction Briefings
No. 2004-2.

O’Connor, Delay & Change in the Construction Project, Construction Briefings No. 2005-10.

Bidgood, Reed & Taylor, Cutting the Knot on Concurrent Delay, Construction Briefings No.
2007-12(Feb. 2008).

Kelleher, Jr. & Doris, Time Extension Provisions in Construction Contracts, Construction
Briefings No. 98-3 (Feb. 1993).

Shapiro, Mitchell and Cohen, Notice Provisions in Construction Contracts, Construction Briefings
No. 93-3 (Feb. 1993).

Wright, Force Majeure Delays, 26 Constr. Law. 33 (Fall 2006).

Kutil & Ness, Concurrent Delay: The Challenge to Unravel Competing Causes of Delay, 17
The Construction Lawyer 18 (Oct. 1997).

Wiezel, Refining the Concept of Concurrent Delay, 21 Pub. Cont. L.J. 161 (1992).

James, Concurrency and Apportioning Liability and Damages in Public Contract Adjudications,
20 Pub. Cont. L.J. 490 (1991).

Finke, The Burden of Proof in Government Contract Schedule Delay Claims, 22 Pub. Cont. L.].
125 (1992).

Bruner, Force Majeure Under International Construction Contract Model Forms, 12
International Construction L. Rev. 274 (1995).

Lowe and Lare, An Owner’s Perspective On Notice Provisions In Construction Contracts, 15
Construct No. 31 (Spring 2006).
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