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ABSTRACT

In many public policy areas, new governance mechanism has been adopted and practiced in the
US, but as to the constitutional status of new governance, it is still hard to find comprehensive effect
of new governance on constitutional law. Nevertheless, both the causes which give rise to new
governance movement and the benefits which new governance would bring to the traditional
government structure and regulatory regime, its deliberative and participatory device and process of
enhancing transparency and accountability of the actors in decision-making, lead us to expect the
possibility of new governance to transform traditional constitutional law and legal regime, even
though new governance is not to be applied to every area of public policy and the concept of
constitutional law and traditional legal regulation continue to be needed and take an important role in
social change with new governance mechanism.

New governance has been employed in policy making and administrative process of not only
national, regional and local government but also international organization in its diverse forms
including Korea. In modern states which can be characterized as democratic constitutional,
administrative, and welfare state, new governance seeks participatory and deliberative democracy and
has been expected to implement principle of democracy and rule of law(rechtsstaat principle) in more
creative and flexible ways, and also it has been asserted that new governance has presented its
possibility which active fundamental rights of the people might be more affirmatively and directly
realized. However, the selection of the non-state actors to participate in and their decision through
new governance program have revealed the problems and difficulties of fairness, transparency, and
democratic legitimacy which are components of principle of democracy and rectsstaat as well. New
governance, competing, supplementing and transforming traditional legal regulation as well as directed
and limited by the latter and most of all, also allowed by constitutional law would bring new insight
and ways to ensure democratic legitimacy and accountability of government in modern administrative
government era. Moreover, it is expected that new governance will make a difference in

understanding and realizing positive right in constitutional law.
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Ay FE2u. HAHAE mAHI2Y dellA He] EXFE A (imperviousness)< AAshH 414
Ql M3 A2 #Y Alolo] 7+ Y53 Biarca and Scott, Introduction, 4%; Wilkinson, %
9] &, 673-718, 691-92%:.
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reflections on directly—deliberative polyarchy”, 17 Canadian J.L. & Jurisdiction 101 (2004), 102,
119%; Wilkinson, %¢] &, 699% A& thejAle] dA 9 Beto] tiste], FF, Ade| =, 3%
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governance and experimentalism: an introduction”(®]ElllA-lE= New governance and
experimentalism), 2010 Wis. L. Rev. 227 (2010), 235-36%.
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