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A sudy on legidative directions of newsmen’s privilege and obligation to
truthfulness of press

Z X &(Cho, Jae Hyun)*

ABSTRACT

Newsmen's privilege is that of journdist, reporters and other news gatherers to dam a quaified
privilege againgt disclosure when faced with a court order to produce maerid and/or the names of
sources during a judicid or investigatory proceeding. This privilege is a necessary precondition to
achieve true and fair reporting of press. In America, the protection of the newsmen has been issued
since the establishment of the country. In Branzburg v. Hayes, the Supreme Court addressed for the
first time whether the Frst Amendment provided newsmen with a privilege against disclosure of
sources during a Grand Jury proceeding. The mgority opinion held that courts may not provide news
gatherers with a privilege to withhold their sources during a Grand Jury proceeding conducted in
good faith and the court declined to interpret the Firs Amendment to grant newsmen a testimonid
privilege that other citizens do not enjoy. And in Zurcher v. Stanford Daily, the mgority opinion
judged that search warrants as well as subpoenas, are permissible in proper circumstance and it does
not meke a conditutiond difference in our judgement. In Germany, Federd Criminad Procedure
Code(SIPO) Article 53, Section 1, Clause 5 and Federd Civil Procedure Code(ZPO) Article 383,
Section 1, Clause 5 prescribes the right not to testify(Zeugnisverweigerrungsrecht). In Kores, there is
no clear Article which protects the newsmen's privilege. The prevailing opinions in Korea have to
recognize the right for newsmen not to tedtify, because newsmen's privilege is the essentid part of
free speech. Therefore by protecting newsmen's privilege, we can enhance the free press. If we
accept that free press is indispensable to a free society, we need to discuss the issues to expand the
protection of sources of news. If so, for example, newsmen's privilege could be qudified for the
professond journdist as wel as none professond journdist. However the expanson of newsmen's
privilege should be consdered very carefully. The best way of expanson of that is legidative
solutions. If nat, it is necessary to take a condderation of adminigtraive such as Code of Federd
Regulations of United States or judicad guideine.

Key words press, truthfulness of press, sources of news, newsmen's privilege, none professiona
journdist
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3) Jane Kirtley, The Future of privilege for the press, 19 Comm. L. & Pol'y 109, 2014, p. 110.

4) Lauren ]. Russell, Shielding the media: In an age of bloggers, tweeters, and leakers, will congress
succeed in defining the term “Journalist” and in passing a long-sought Federal Shield Act?, 93 Or.
L. Rev. 193, 2014, p. 200.
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8) Ronald D. Rotunda/John E. Nowak, Treatise on Constitutional law(West Publishing Co.), 5th ed.,
vol. 4, 1992, p. 130.

9) Katyryn A. Rosenbaum, Protecting more than the front page: Codifying a reporter’s privilege for
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newsgathering privilege to journalists in the greatest need of protection for sources and
information, 20 Yale L. & Pol'y Rev. 97, 104, 2002, p. 130.
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49) Von Bulow v. von Bulow, 811 F.2d 136, 142-143 (2d Cir. 1987).



SEEES let A oo Y Y 83

I3 A TR EE FAdESe] tido] HA| Seral AT In Shoen

v. ShoenA BV AE 7128 0 2 BulowAbdolA F435 J&Xdﬂr 22 WA it
2ot FEolAl ALEHE wiAlels Aol A2l A FAAY A1zl st

Hoges dAEJeH, U ARE 8T wW I3 174 s A9 o=8 7
AN Edo] A EHt= Aotk ARFH Z7|DAA BrRAI] =7} A=A 9
of ol migh EAE A8 o7 A"t Aolrhs2)

BRFR 27|DAl ARAFY] F4e 7R Afelnt dEgRle] Ede IAHse A
W IS oGl olsfiskertel wet HAY Bae] WHer gtk ‘Hxo ARAlE
B olgh= AS FAGH HAY BTt 249 5 Utk v ‘A RAE
7R Zdgolle dERle] SHo] JAHHETA =T sF o= olsieiA HHE A=A o
o|l%= 71 yoll AEE mH o ARIAZAIE T He7F g &+ Utk

=

’

)
o
A

g
o
0o

HAAY Bool BAE AR f3o Jdokal olsish= Azt vk Atk HA(Linda
Berger)+= 918219 EH& A22RA3A (journalistic work process)oll FARHR= Tl
U Aedtiar stk HAY BEo] thido] He AR fagdde Al 72 EdZFH]] 8
A7} ok FEell gk #2121 AR Aup A& WRe AT, dEAR(EE, 1Y
#)e] Frdolgl= Al 7HA9] 845 ZHEth, o3k A&7 540}— oA
Z-GHth= Aotk o3k TRl oehH AR EAHE AP Aol HEF
Qloll sHgskA] ¢dar vIHEZ AER] FolAE SHo] J871s ¢ o= Ho 1
g 5 ATk
g AELS OketA Aol o, O ‘?:4—?']—‘?- =T 2= 21
AR A2 A2 follx= Al 215 sk Hl
AE2S xFehe YYo=z Fudn) A= ”éﬁ% I—E.qu}— Zlo] ojHA =HH
, A2, 712 & EA o3l BeEE 7H?l£ FH o= Frislsh= Zlo] Ertusi AT
34 =Aol AR7}L Zﬂ%’—ﬂ_]_, 2E0] Hl - FAPG ARdollA Fjaiklolvt AR He RS

T 599 8-S g vt ok oIt

o m

oL
fo
N
—|—’r

i
rlo

rzi re

to
M

ll

o e

N
i
=2
o
r

r—ln
o o
ﬂl-i'i
)
< o
N
-

m
O/

50) Mary-Rose Papandrea(fn 1), p. 569. id at 145-146.

51) Shoen v. Shoen, 5 F.3d 1289, 1293-1294. (9th Cir. 1993).

52) Mary-Rose Papandrea(fn 1), p. 570.

53) Linda L. Berger, Shielding the Unmedia: Using the process of journalism to protect the
journalist’s privilege in an Infinite Universe of publication, 39 Hous. L. Rev. 1371(2002), p.
1411-1412.

54) Mary-Rose Papandrea(fn 1), p. 583.
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55) Mary-Rose Papandrea(fn 1), p. 585.

56) ol3F, “HAY HHAF HAYL BS el thek A7, THEAT A8 A4S, 2008, 272%;
A4, ‘D273 AALR Aol T A7, T IHSE A5 A2E, 2003, 169,

57) Scott Gant, We're all journalist now 79-80(2007), at 84(Citing Amanda A. Konarski, p. 280).

58) Lauren J. Russell(fn 4), p. 198.

59) H3IH(F 18), 4324,

60) Lauren J. Russell(fn 4), p. 222.

61) Mary-Rose Papandrea(fn 1), p. 573.

62) Lauren J. Russell(fn 4), p. 225.
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63) Katyryn A. Rosenbaum(fn 9), p. 1440.
64) Amanda A. Konarski(fn 6), p. 281.
65) Mary-Rose Papandrea(fn 1), p. 590.
66) Mary-Rose Papandrea(fn 1), p. 532.
67) Mary-Rose Papandrea(fn 1), p. 532.
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68) BVerfGE 77, 65.

69) BVerfGE 77, 65, 72f.

70) Martin Loffler/Reinhart Ricker(fn 8), S. 207.

71) A(F 56), 1794,

72) Martin Loffler/Reinhart Ricker(fn 8), S. 207, BGH in NJW 1990, S. 525.
73) Mary-Rose Papandrea(fn 1), p. 582.
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74) Amanda A. Konarski(fn 6), p. 273.
75) Lauren J. Russell(fn 4), p. 206-207.
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78) Lauren J. Russell(fn 4), p. 209.
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