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A Comparative Research On Act Regarding Prevention of Dishonest

Solicitation and Conflict of Interest
-Focused on EU Anti-Corruption Acts-
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ABSTRACT

The ‘Act Regarding Prevention of Dishonest Solicitation and Conflict of Interest’ with concrete measures
against corruptive practices is proposed by the Anti-Corruption & Civil Rights Commission and it is
being discussed in the National Assembly. As a comparative legal research for the hill, this thesis
analyzed EU Anti Corruption Acts, British laws, German laws and French laws related to the prevention
of dishonest solicitation and conflict of interest of public officer.

EU laws including British law, German law and French law don't regulate as a criminal offence
money or something valuable offered to the public officer which is not related to his official duty or
strings attached.

But the Act Regarding Prevention of Dishonest Solicitation and Conflict of Interest proposed by the
Anti-Corruption & Civil Rights Commission regulates as a criminal offense money or something valuable
offered to the public officer whatsoever is not related to his official duty or strings attached.

This would be right if we consider this regulation from the korean people’s legal sentimental point of
view which requires higher standard of anti-corruption than ever before.

Key words: Bribery Charges, Fraud, Active Corruption, Passive Corruption, Official Duty, Strings
Attached
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Il. EUS RIEX 2K

EUI M= wid Foll = Q18] A Fofof &= w]&o] EU 7]¥e] dd oata A<
= 12000 frEo wetid 1A EUS AAAZom ofiAA APt JdE
‘Europe 2020° ©] A& olst= vtz old @ FPFAES Aoz 2 WA= 7he] o

e y2

Do GegdunE Hk5) ojstl M EU AUelA RAAAES WA A5 vpA g
WA F FAATY HATo] g Tupges Adstze 9ol AHAH AR A
A FHoE AnE Aol

1. 280 ANA RIS HH 22|

EUE TAsts 7+ MY =Kddy = Exeh) F FHAdFx(Treaty on
European Union; TEU)¥ ##H A9 %2(Treaty on the Functioning of the
European Union; TFEU) Al F-3ff ®=] 2 Fsfj¢}e] A (preventing and combating)
S AZE A6 9o EU xkdold Hojo] ths] sAHoz AFd A4 71eds
199613 9] 9 9] 3] (European Parliament)oll A Z 23k Hufjolo] AA 2 2] (Resolution

3) 53] Y= mErd wete] AAHE e g9 gs 1t

4) Report From The Commission To The Council and the European Parliament, Brussels, 3.
2. 2014 COM(2014) 38 final, p. 3.

5) Excellence in Public Administration for competitiveness in EU Member States (2011-2012);
http://ec.europa.eu/enterprise/policies/industrial-competitiveness/monitoring—member—states/i
mproving-publicadministration/; The Commission Communication for a European Industrial
Renaissance of January 2014, COM (2014) 14.

6) FHAee g FF(Treaty on the Functioning of the European Union(TFEU)) A67% 0l A]+=
”*4«] WA ol A 225 53 =& 3o on FHS Q43 Jda T3 T 2o A83
A= FAE S8 Azte Hx 9 stu=R g3t 9l
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on Combating Corruption in Europe)7} 53] Q3% ov|& 7HA]=d, dvstd & 24
oo M= thshAl w=olEa W Fue] HoE FAACHA st & A
oo mEW Rz “AAA ]9 = 7]EF o]9o] 17 <k
B A e AR AYE 7k A g EA Y FI e ABA o9 e
A4 Faol e 2] e RASE g7tRE Z - AR a5l Al EH7
S

EE AR A<
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AAle] EU Wk Hg Fao] oo 248 w2 A2 197 Add ‘FHAF
of TH Ee= 3w T #HS wRP e 9ot & P& UN 257tz
A A GoF 2 UNYHE g g ofoll A 8 etal = FA 9] Nd & ‘4 79
(passive corruption) ¢ 552 YF-3(active corruption) 9] NES FHATALANAN =
datd o, o] EUE ‘FHdde 35 B 3do 597 a3 vy ey
oAl et oo g wEa Qrt & FoolA = £ FoE “AY E
= TMAS s, ¥Fd AME fEiA e A3AE A, ow g TRl A
1 o)elS QFEAY F5EtE A9, e 19 Ao wrgla i T o LE 9 u)
shol T1eo] A dAtel] QlojA ALy FALIE di7E 22 d o] &S Wols
ol TN 1Al YT 10E el v A2 A= olyg P9= HHTF H
S rASEAL ATk T 5 FoF A3E A1FelA gt A= TFA Foae

7) "corruption as the behaviour of persons with public or private responsibilities who fail to
fulfil their duties because a financial or other advantage has been granted or directly or
indirectly offered to them in return for actions or omissions in the course of their duties”

8) EU Aol A e] dtia) HAo] AJds] wzkst Hoks o&E W I Fof 35793 A=+
N EES AAdAA ((mmunity)e] Ag A, B4 Fokel] o] FHAA A =9, A& AFY
B A 9 HEe EYA B #Ed BAES gFofof ] Wi EUS IU=E
7ke] ‘A3 (competence) WjE-9] EA|7} LASE o] X7} wj$- =)

9) Convention drawn up on the basis of Article K.3 (2)(c) of the Treaty on European Union
on the fight against corruption involving officials of the European Communities or officials
of Member States of the European Union(Q] C 195, 1997).

10) 58 A2% A1&: For the purposes of this Convention, the deliberate action of an
official, who, directly or through an intermediary, requests or receives advantages of any
kind whatesoever, for himself or for a third party, or accepts a promise of such an
advantage, to act or refrain from acting in accordance with his duty or in the exercise of
his functions in breach of his official duties shall constitute passive corruption.

11) 58 A2x A28 Each Member State shall take the necessary measures to ensure
that conduct of the type referred to in paragraph 1 is made a criminal offence.
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TEHEA A FEA FAs WAsr] e 1997399 ‘FrEAde T
= TEAY AE RGPy 3 fEo] EU wtRaHA Jdd 58 &
| ] as

bool A g R WA E e 7t

entity) & 9% (direct)st Y =& UG A= ]| AA, AH == T/MIS
F3tdd, 1 A7t ARAle] AFE fulste] ZstAY FASst RS, AHAlely A|3AE

12) =3k Al3% A13: For the purposes of this Convention, the deliberate action of
whosoever promises or gives, directly or through an intermediary, an advantage of any
kind whatsoever to an official for himself or for a third party for him to act or refrain
from acting in accordance with his duty or in the exercise of his functions in breach of
his official duties shall constitute active corruption.

13) @k Abx Fx,; AU star Jov; 7 dukd 7ES AL A & X A1E
m2H O Y gHHoln, W vy Hel, WHAE AT vE F i (dissuasive)dto
of sty 71ES AAISE vk

14) Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in
the private sector, OJ L 192, 31 July 2003.
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sl I3 o] (an undue advantage)S 2FZ:(promising) 0}7114 o] e AT
(offering or giving)sti= AS7F BF" 7} H+= 554 FAlE A4S o™ 15 A2
Z (DA E UAAE 9 (direc)SFAY & A AE ﬂ;H dsl= Fotoll, A
Aol Z ol fjufsto] #9jst AL FAFeietr] 9k, AR = =

2l e ABARE HElA, ome FRoIUA EEstal 93 o]

v e et Fadgk o]9o) of&L s FEtele P16 T FAE s 9l
o 3 w2 ARFgelM s FEridelE HGeIHelEA BEEdttal AL e
H, A4z A= 1 PiFo]l Ha 1dolA Hol 3de] o]2xE Aatal Q).

A A9zl A= 2005 7€ 22 olHd FYPwe T VRAA et 2AE
FUYPHOR HAosleE st 28397 20061 109 229 o] A7bA] 1 ol gAES A
AL &5 st o, 2000d7H4] & 7122 4S sl oz HEst w7te o 27
(A7)of 9} da)oll AUA L= T L o)de F3] AR AAolt 1 olfe YT
of P or HeeHH & 7|EAGANA AL Ae s FH H FEA F
o] BE FHLAE HAR hFstofof shv, Hele] HAAS QA o st TF
A Foe} 54 Foe BE LA F OHRY S dAsdE 74 ATl
A gk AFsho] wg- Aol ik ofye}l gk @7 o]ddr]o = T AR oY
wol 7] witoltt. AAl EU A Y= & ozt AL &d3] ojag vk 971
o AuA] Gevhin 1Elete] JaALds= ol IAmolA S A3 A A

Z3styt FA)o o33 V|EAAHS EU A H(directive) 0.2 o 2| gt

™

4. EUS THE A 01 250 &t <

15) (a) promising, offering or giving, directly or through an intermediary, to a person who in
any capacity directs or works for a private—sector entity an undue advantage of any kind,
for that person or for a third party, in order that that person should perform or refrain
from performing any act, in breach of that person’s duties

16) (b) directly or through an intermediary, requesting or receiving an undue advantage of
any kind, or accepting the promise of such an advantage, for oneself or for a third party,
while in any capacity directing or working for a private-sector entity, in order to perform
or refrain from performing any act, in breach of one’s duties.

17) 94 S ATe Wolel, Brhelo}, Am, EFx, ofd A, Ao Ze s ¥
OB oL PAA old 4P AW WW e 2T 20034 IS Aeit
] S Aol AFE e AYL A2 199 S5 FAs 5
zé 2 A5z Wl IS < Xqé}“ RRolth A2% 18 (a)9 %5
= 1271=0], A2z 13 b)) 54 FArgol dsliAE 12715 9] WEOJM ﬂ?lﬂ‘ﬂ‘-‘li %i
et a, A5z Ml Ao s = A1l disiA = 23707 0], A28 &A=
M=ol A& A= 2070wl sl ez HEstArh AAgh U8 Communication
From The Commission To The European Parliament, The Council And The European
Economic And Social Committee, Fighting Corruption in the EU, Brussels, 6. 6. 2011
COM(2011) 308 final, p. 7-9 #=x& A.

18) ibid, p. 9.
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FHAA B A = FH P (fraud)E FE&3H7] skl A=A ‘3} o] 7] ol A 7]:-4
A Zoll e -9 3 ¢ (expenditure fraud)ﬂ‘r e ARHAY FA gAY =F
ﬂﬁ]"”’i— T AT AHEH AlEs 2 A9 e FA9E ?3‘H"1 EU
| 7] 2o 53 o}ﬂﬂr %‘ﬂé@(wrongfu)d B T EUC 9f8iA 52 EUES
HA (wrongful)Ql B E+& FxoF7t
u| ¥ 3% ‘/} °JEH ’KOJE] 24 O]QJ 7159 28" 200 Tk, 759
d Fo Rl (revenue fraud)et 2 AAHAAY FAGAY ETEFT ARG
AX T AT AES 28T 29 e 29 E FalA EUS d9tg A zH
ERAoR FasAY EU 9aiA Ev= EUE 84 &95HE 34 AdE
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19) FAGLI2G ASH Af, A @ AHAYe] F39
Fohe T 19 e fHAGe EEERELEEE

B ‘{—%71 Y AgTh gk 2002 10€ 1
4 19¢0 T HAY

20) Expenditure fraud: any act or deliberate omission involving the use or presentation of
false, incorrect or incomplete statements or documents, which has as its effect the
misappropriation or wrongful retention of funds from the general budget of the European
Communities or budgets managed by, or on behalf of, the European Communities,
non-disclosure of information in violation of a specific obligation, with the same effect;
the misapplication of such funds for purposes other than those for which they were
originally granted.

21) any act or deliberate omission involving the use or presentation of false, incorrect or
incomplete statements or documents, which has as its effect the illegal diminution of the
resources of the general budget of the European Communities or budgets managed by, or
on behalf of, the European Communities, non-disclosure of information in violation of a
specific obligation, with the same effect; misapplication of a legally obtained benefit, with
the same effect.

N
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o &4 F AL tiafA 3| PT3E EAo] WA A= AAMRE 4RI F
g (ffab)ska, wkeF 6719 o] R3] ol7F sl dstA] £E A ddv Id=7S FHAT
2 (Court of Justice of European Union)ol] #A|A& 4+ gow, 3= A3 A3zt
A g AL JA FHATFH L] AT ey dAA 5 JS Y

o] ZFUYPYHoZ 233 o]PAE = ] > Az Ao}

5. BI2IH 2 1 M (Anti-Corruption Report)

Ak FAEZ FaE BAstr] fE EU dAA SR Fag w98 7S o=
Eeta vid oF 12009 F=(EU AAl GDPY 1%)7F F-3ld 9= drdvte AR
wehe Yotk EU  AA Fd=S ddE =A% %477 (Transparency

International)7} ZASH vlof] wEw FA X ¢= Ad Hojd AR A A
A gFgkom2) FA7MA EU WA E Sl o2 dEstA] g e IdxrtE

T Ol AdEjolth2d 1 ste] HeL s BE I D] vbR A ] o] @43t
A R A wpA R &S oS 3| Aol Al Walstr] 918 EU WHEsj H 314 (EU
Anti-Corruption Report)gte= M2 FAE 1tstA =t EUZF WhH5-of B34 2
= AEE A WAUSTE vt = gre] gl o+, AR 719 HRHAY
|

A BIEAS FR 9" GRECO ¥ 7R 1A= GRECO%)9] = EUS e B 39U

22) Report From The Commission To The Council and the European Parliament, Brussels, 3.
2. 2014 COM(2014) 38 final, p. 3; 3# =A% A 7] (Transparency International), *ﬂ 71]]7j
A 5 (World Economic Forum) & = AR 7]G-50] A AAAHo= Fsjz <l OH &
He H]QO 2009 71so 2 AAMA GDPY 5%l g Aoz F34 ??}‘ZHCommunication
From The Commission To The European Parliament, The Council And The European
Economic And Social Committee, Fighting Corruption in the EU, Brussels, 6. 6. 2011
COM(2011) 308 final, p. 2)

23) Communication From The Commission, COM(2011) 308 final, p. 3.

24) EU 9143 & olgst o] F 2 FHUE XE Jejo Fafsd9o LAz s+ U
AANAZ=AES] a3t oxe] RZ£S T Yoz 53 9t (Communication From The
Commission, COM(2011) 308 final, p. 4); L8y 20149 129 14 FHE= APY L= 1
A9 ZHTFEU) Al xoll #3 A A 36%) Al0xel wah wxje A=A =
Ho=z AYstA & & Jde A%E 7HAA Hi

25) & Huxe= AL 2011de] Fojete] AA tig EU A3 =9 o]y g3 gk
BRuAE 2dnic) 3 WA w7rsl7] 2 o A et 2 (Communication From The Commission
To The European Parliament, The Council And The European Economic And Social
Committee, Fighting Corruption in the EU, Brussels, 6. 6. 2011 COM(2011) 308 final) 2013
WEH A &ete] 2ol g Wiy AAdE Aol EUS =220 Fafjdddel gk Jrie=
o] das 3 Ao},

26) GRECO+ 19999 99 2] 3] (the Council of Europe)7} 3]d=o] wrils) thA] 5288 dkAts)
7] 4 5H 1999% —‘jr-'ﬂ o =3 W E(Criminal Law Convention on Corruption) % %3 of
o wE Huo #3 FrlaES AAHS= A (an Agreement establishing the Group of
States against Corruption (GRECO))% iﬂ@%}oi”q dHE A o] 9o GRECOE 43}
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AAde A Foje] o HAE 9g g4 =¥ 4 19979 F Ay
(Gesets zur Bek mpfung der Korruption(1997) & 5 4 3t} o] HELS T2 JH
3794 7 (Beamtenstatusgesetz) S /A o2 stal edH, 1 FolAE 5d
SR QoA AAE Agste= HAde FA49 Al oA FAFold T
A5 FHol =9sks AolAth F 719 ﬁmoﬂ/ﬂ TAst W 5% AdE
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45) 3 o]y AFMGNAM FHE FIdAWHTF 2L 2¥) AR $F(Bundesministerium  der
Justiz und f r Verbraucherschutz)’} 7B AGx<eto 2 R uX]H X oHEntwurf eines
Gesetzes zur Bek mpfung der Korruption)S 9t vb(Artikel 1 Nummer 5 dieses
Gesetzes dient der Umsetzung der Richtlinie 2013/40/EU des Europ ischen Parlaments und
des Rates vom 12. August 2013  ber Angriffe auf Informationssysteme und zur Ersetzung
des Rahmenbeschlusses 2005/222/]J1 des Rates, Abl. L 218 vom 14.8.2013, S. 8; Artikel 1
Nummer 14 dieses Gesetzes dient der Umsetzung der Richtlinie 2008/99/EG des
Europ ischen Parlaments und des Rates vom 19. November 2008 ber den strafrechtlichen
Schutz der Umwelt, Abl. L 328 vom 6.12.2008, S. 28).
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6) =4 FH A108F elAw= Y9 wi-E Hala gon, Fx bollAs AAL wFE A
Halm Jd&=d, el bollA e FFA = Algte] gt

47) Federal Court of Justice, judgment of 9 May 2006-5 StR 453/05; “Municipal mandate
holders are not public officials if they are not entrusted with concrete administrative tasks
over and above the exercise of their free mandate in the municipal assembly and the
concomitant tasks.”

48) AE2 FHHo Uizt 59 FHY o]uis HlEv UNWHRE I A15x9 wixdd,. 5 3
of AlI5x=  UN 237tz AgF & kA 554 7% #54 Fall& 43t
At}

49) GRECO (2009) Third Evaluation Round, Evaluation Report on Germany on Incriminations
(Theme I), Strasbourg, para. 107 ( “major lacuna” ) and para. 123; GRECO (2011) Third
Evaluation Round, Compliance Report on Germany, paras. 15-24.

50) Loi no. 2007-1598 du 13 novembre 2007 relative la lutte contre la corruption

http://www.textes.justice.gouv.fr/lois—et-ordonnances-10180/loi-relative—a-la-lutte-contre-la

—corruption-13707.html; $H EU H L3 7} AAJgk BEofA2 A5 HF Ao A Zabx

=9 iAol 68%7F sk melstin $RSHANEU FTE T6%), o F F 62%E A
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&9 PAHtrading in influence)ot APHH- A BAET HH ] FHE S
#l, 2003/568/JHA Zr5.3]e] 7|ERAAE wF o s Agsiirhsy 2Este] Rzt
FEAME TEA ook £54 i AES mqlskden, = Fogeet dwd
Helel AN FAAAE FASNAL. F ZFae FAAGFAY FEFFFA
of aja Siwie] obd el Jrgsta ek
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Convention drawn up on the basis of Article K.3 (2)(c) of the Treaty on European
Union on the fight against corruption involving officials of the FEuropean
Communities or officials of Member States of the European Union(O]J C 195,
1997).

Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in
the private sector, O] L 192, 31 July 2003.

Communication From The Commission To The European Parliament, The Council And
The European Economic And Social Committee, Fighting Corruption in the EU,
Brussels, 6. 6. 2011 COM(2011) 308 final.

Communication From The Commission, COM(2011) 308 final.

Communication From The Commission To The European Parliament, The Council And
The European Economic And Social Committee, Fighting Corruption in the EU,
Brussels, 6. 6. 2011 COM(2011) 308 final.

COM(2014) 38 final, Annex 28, Annex United Kingdom to the EU Anti-Corruption
Report.

Excellence in Public Administration for competitiveness in EU Member States
(2011-2012).

Federal Court of Justice, judgment of 9 May 2006-56 StR 453/05

France to the EU Anti-Corruption Report, COM(2014) 38 final, Annex 10.

2013 Flash Eurobarometer 374.

2013 Special Eurobarometer 397

GRECO (2009) Third Evaluation Round, Evaluation Report on Germany on
Incriminations (Theme I), Strasbourg.

GRECO (2011) Third Evaluation Round, Compliance Report on Germany

Loi no. 2007-1598 du 13 novembre 2007 relative la lutte contre la corruption.



0
02

SHEE =X 2 AN 0SS LXH(H0 CHet HInyH D& 159

COM(2011) 309 final, Second Implementation report of FD 2003/568/JHA of 6 June 2011.

Commission de r enovation et de d eontologie de la vie publique: Pour un renouveau
d emocratique. (2012)

Phase 3 report on implementing the OECD Anti- Corruption Convention on France,
October 2012., Recommendations and follow up on France (2012)

Report From The Commission To The Council and the European Parliament, Brussels,
3. 2. 2014 COM(2014) 38 final.

The OECD’s Convention on Combating Bribery of Foreign Officials in International
Business Transactions

The Commission Communication for a European Industrial Renaissance of January 2014,
COM (2014) 14.

UN Convention against Corruption(UNCAC)
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