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ABSTRACT

Since the 1997 IMF crisis, Korean legislators have amended the Korean Commercial Code
(“KCC”) to prevent controlling shareholders' improper influence over the operation of a business and
the Article 401-2 of the KCC, which imposes liability upon those who are involved with the
operation either directly or indirectly while not being a director of the corporation, is a key provision
among them. However, it is not enough to regulate the controlling shareholders to be liable
independent from directors because the liability of the controlling shareholders under the Article
401-2 is linked to the scope of the tasks and responsibilities of directors. That is why the KCC does
not impose any duties, such as the duty of loyalty, on the controlling shareholders, but deals with
them as directors for the purposes of applying the Article 399 (liability to the corporations), 401
(liability to a third party), and 403 (derivative litigation) concerning the undertakings they instruct or
conduct.

My paper suggests that the shareholder's duty of loyalty should be introduced due to the following
reasons. First, most conglomerates in South Korea have controlling shareholders, called “owner” or
“owner family”, who participate in the operation of the business or instruct directors using their
influence over the corporations and they are highly likely to infringe on the interests of the company
and the minority shareholders. Second, there is no reason that the controlling shareholders who
actually operate the company should be taken differently from the directors of the company in
relation to duties and the liabilities to the company and the minority shareholders. Third, since the
controlling shareholder has directors at his beck and call in many cases, it is reasonable that the
controlling shareholders shall assume the same duties as directors, as fiduciaries to the company.
Fourth, if the controlling shareholder does not assume the same duties as directors, there would be a
risk that the Article 399 and 401 do not function properly. Fifth, it is unable to regulate all types of
abuse of the dominance by the controlling shareholders through the individual provisions of the KCC
including the Article 401-2. Sixth, many countries find the controlling shareholder's duty of loyalty in
consideration of the range of influence or the possibility of infringement of the interest to the

company and minority shareholders. Also, my paper suggests that the provision of controlling
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shareholder's duty of loyalty should be introduced to the KCC and it would be more desirable if
South Korea, as if the UK., the U.S., China and Cermany, has a provision which imposes civil
liabilities on the controlling shareholder if he violates the provision of the duty of loyalty.

Key words: controlling shareholder's duty of loyalty, the director of business management, liability of
director, abuse of majority rule, shadow director, apparent director
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3) A1 ZE|2E F2 AHFTolA olAle] WYL Bol NAAGe] TR RATT ANHDL S
= 317] 9lste] EQUEATHAAAESI AT, TAPHAEED AAEIA,, 1998),

AR gk AulFE So] SAH AR A7 92 7S] AGRAR oloiz)

4) HH A
3, B3 IMF AALN71E 28 @ F2 Ado] FAtta ItHEEY] rIArgAe],, HEAL
2015, 530, 531H; HE, “H Ad0122029] Aol tigt 12", "3, 2002, 729).

5) £33 TAHED),, BFEAL 2002, 8541; AZE, TIAPRZEL],, AL 2002, 6229,

6) ©] Aoz ‘dFe o] oJu)r} BRI FAA ARloM 9] FHgo] wjAlE 4= e 7FsAdol ATk
I SR Y R, “AulFF SR, rYFHE) 185, 2000, 168H).

7) B2 AFF 5ol 3)AK o]Ake] A& ZHAAL QAL o] Ake] A flollA B FtaL AR A3A}

Al EME AR Aol W APz} Ad01x) 7et Ade E& F Uth °] BY aFFF
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Fre & 2EE A FAES ¢ Atk Y, FeEle “FFUE 1 B tiarolabe] ofe]
= TUHT FE=z AT ATz A EllE A AFolls olaket Aol tiste] 4 #1401
Z, A=, A210=el o5t Esfull g BT ¢ AT Rlou, tEe AT JAAE FRs
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thstel= ¢ Mxdel o7t Esfulde A7 ¢ v BASk, F= A Es Ol disiA =
BATE T T e de FHskar AvkTiE 2003, 10. 24. AL 2003129661 BA).
Ao E Al g dioll 3 JxE ARl s Aol AlE] HEE ARE
Ttk & @ tFFe] YFHEE A= WHoR, oAb kel Eui e wAE
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A} Rshs )R} AR OT-E RSk 20069 A A @A 214
U olAFEe] B)Ael i@ o A (fiduciary duty), 7% FOIE T T
(duty of skill and care) T12]5 WHAS] o|F7} Uitk 7|} o ThE )R 419
o) TASE ORI, ol AHale] FHE Hpre] o|RE tajel T} )4}
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I FFoA EsuldAd-S ARTAY 92388 e = ok Skl S, 919 &, 5579).

9) AFFT} ZAR2le] F2418 ZH|F-S Bl FEAY FlENE HRE o] &3l AgFFo F2S
mdsh=s 5o dHE et IcpAEZE 9 =, 1699H).

10) o)&E%F, K9 A, 780%; dEx, 919 = 1689 WA 1709,

11) HEAAHNA D& o]2& 3|Ale RIZRIES 3t ARAAY 9 F85A4Ydd A3 HEC] A&

= A9E Adstas AuFFEAe] Eudads 55 4ol glitta tiEsAl, “AuF

o Agjet AL, "k}, #1234, 2008, 273H).

12) Bristol and West Building v. Mothew, 1998 CHI.

13) ACCA(the Association of Chartered Certified Accountants), “A guide to directors’ responsibilities
under the Companies Act 2006”, Certified Accountants Educational Trust, July 2007, 31, 32%.
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2) 9=¢] 2006 FJAFH(Companies Act 2006, ©]3} 2006 JAPH)AL B o]A}
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e gdzte] AT FIHE AH 2006d 1190 SIAPEE ATk 2006 BARHE
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AR 19120l WA FAlOImE 2x® BT 5 YT, AN AR it YT
A7} Bas] mRolela itk 1) SAQl A9E I F57} uiE oA} Ho], Fie
ojolg thESH: FF0] A9lsh FFE thEstel 189 o|ofe Slstel WA BYe By
sk olaje] X918 ARtk Pk

20065 SAPROIAE ol Aol Tid Wak go] o] gl A0z 20064 3
g olAeks Aol T B olskE BRI olAe] 9IS AL Yt AR
=R b Sk IhY ol G Wl SAPY Bl abold AARNE o)
B Aol ow = ol MAT Ao, T oJult ofdl Aol olAeIAE 2R 9

14) Northern Counties Sec. Ltd. v. Jackson & Steeple Ltd., [1974] 1 W.LR. 1133, 1144 (Ch.).

15) Allen v. Gold Reefs of W. Africa, Ltd., [1900] 1 Ch. 656 (C.A.).

16) Sidebottom v. Kershaw, Leese & Co. Ltd., [1920] 1 Ch. 154 (C.A.).

17) Dafen Tinplate Co. Ltd. v. Llanelly Steel Co. (1907) Ltd., [1920] 2 Ch. 124.

18) ACCA(the Association of Chartered Certified Accountants), “A guide to directors’ responsibilities
under the Companies Act 2006”, Certified Accountants Educational Trust, July 2007, 7.

19) Companies Act 2006, §250 “Director” In the Companies Acts “director” includes any person
occupying the position of director, by whatever name called.
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M2 ARS AR AAY ALkl olAFEe] TR o2 Ak TR Ao A
of 243 1 7AYo E Fostal JAeA| AFIF A ojof k= Aotk whEkA, 2006
| S|A A8l oA B Algo] o]ARIA] o= T19] AFtET= I|ARe} It
27F A Qe gl Hoh FbdS Fa s ojof dthar k20 20061 SAPH-2
oJARe] FE O HEN o|ARS} HIFo|ARDE o] AL I, offellAe o]
JIAEI Y= AR oA R A HESIES it

HEAF o] AHDe jure directors)® A} Aol Wl 53] T o|ALg| oJsle] AW
3+ A ol ofste] YR A=A G259 57182 ‘Companies House' ol 5% #F

o

Al o1 AKDe facto directors)3k HEA olAeh TREE AEIE), ZAHE Aol o
3 Algdo] Gl oS Wtk 9k e MEA] At AR Beka, A
oJA7} B1Afel A3ASke] A el WEY olAfel PRI AR Aol etsh
ATHR, 7L AP oAk olARRA A 1T o Abgto] AR olARl A9, T
B olijel FUPI SAPEAS] olAke] o]RE ATk AL ool Bl 20063
P Aol ol fiek

20) 912l “A guide to directors’ responsibilities under the Companies Act 2006”, 74.

21) 20060 E G S|APH-E o]A} o) Fof #g S oAkl FEFES YAt AL S vlFo|Abol|Al
SiAATE BiFolARE 2% o)At ofH AL 3AE thaEste] AT S e WA A= qith 6l
Solals F2 AullFEFo)lAY AAAR] 7427 BTHSimon Plant & Michel Prior, Officers’ and
Directors’ Liability in the Context of Insolvency, 28 Int’'l Bus. Law. 303, 304 (2000).

22) ¢ “A guide to directors’ responsibilities under the Companies Act 2006”, 127,

23) @@= 3APH A612E AMEA oAk Ao Ao E B Qe Adrt JUTHEHYS], “3Ake) o F
gl it Aulld A 82 A7, M A 199 235, 2013, 4199) &, AME oA D A
Y2l skRHdefect)7} U= ©lAL @ AEE 3T oAl @ oJARIRIZE FAE o)Al @ s 2t
o thated o ddAE PAE 4 fle olAE, @ FNEAHpublic company)ollA] BSo 2 PAE & +
A= oAbl gk AYPALrt FES Aol I oAE eI FTHA|I61%). T $ “A
guide to directors’ responsibilities under the Companies Act 2006”, 14X+ F= SAPE-LS uj
Fo|ate} ] AR olAbe FsA Ao FAHE T UA ¥ HE, ul o)Ak} ARG o)A 2
o MFd AolPoe=zr AFsta JtHel “A guide to directors’ responsibilities under the
Companies Act 2006”7, 14H). A161F= AHAA} o]ALe] 7dS A3 Tr] Huhe oA P99
frado] FAEE 2985 2 71 @At 29 22 39 94 frEsithe JS Wela el
T TS HE AR oAb AYd o R AAstE AL BFEEhA ftkal Azttt
Companies Act 2006, §161 Validity of acts of directors
(1) The acts of a person acting as a director are valid notwithstanding that it is afterwards
discovered —

(a) that there was a defect in his appointment;
(b) that he was disqualified from holding office;
(3) that he had ceased to hold office;
(d) that he was not entitled to vode on the matter in question.
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v &) K (shadow director)®ll Fs|A= 200613 SAPH AB1ZANA AL Ik F
Hj ol Ak} g2 S|Akele] BAAN A 1 A}| ] F](directions) B A Al(instructions)of]
2} 3|ALY] o]Alol|A] BFH O R Y9 E St=Sare accustomed to act) sh= AFES Witk
(A2512 A1Eh.24) A7|A “FTH O R 3P9E FHaccustomed to act)”] 2jr]el] 3| A]
= Ao AR7} FolUATE EA8R1F o]AkS] o|AFE Tholl SJAkAFo] o] FOJX| L o] AL
oJAFEo] 19} - AATS FES AF e AARE QIAEt] oo BEdl= A 1
£l thste] wj ol A3 F4o] A8E Utk A 9w AT} glokar g
Th25) W& WAL= HriEA] eFe 7 7EA] 41919 A9t Atk AAlE ofd Al
SIA L o] ALlA] ZHETT] AT A (advice) S = O]FTEOZE HISOJALE K
A kA (A2B1Z A2eh,2627) T=3F HR(a body corporate)2 A2 o)A AWk o)),
A47HAF L] 5R1S 8k A, A6THOIARE Aot e 190 AFLS] F]Akeke] Aleh o
T4 T2 Z&Fol oA, T53JAke] oAt 1 WRle] A|F] T Ao we} T e
2 P& ks ol FHteE I WS TEIAFY SO AR BA] FETHAIGIE A3
5}).28)29)

YESHEAL2FAR WL o ARAREESD A|222 A53820] 2-8H Deverell At

(2) This applies even if the resolution for his appointment in valid under section 160(appointment
of directors of public company to be voted on indivisually).

24) Companies Act 2006, §251 “Shadow director” (1) In the Companies Acts “shadow director”, in
relation to a company, means a person in accordance with whose directions or instructions the
directors of the company are accustomed to act.

25) ¢ “A guide to directors’ responsibilities under the Companies Act 2006”, 13,

26) Companies Act 2006, §251 “Shadow director” (2) A person is not to be regarded as a shadow
director by reason only that the directors act on advice given by him in a professional capacity.

27) a3 TkeF ARV} efstAl FERRQ] 218 e S BolA o AFENAl AF] e AAE 3
T4 o83k oJAFERE T3S AR 2AS AF] e AAEA Ba olo) met s A
T, 3% AEY] 242 gE2A H7HE 9X)7) AoH$] “A guide to directors’ responsibilities
under the Companies Act 2006”, 13%).

28) Companies Act 2006, §251 “Shadow director” (3) A body corporate is not to be regarded as a
shadow director of any of its subsidiary for the purpose of — Chapter 2 (general duties of
directors), Chapter 4 (transactions requiring members’ approval), or Chapter 6 (contract with sole
member who is also a director), by reason only that the directors of the subsidiary are
accustomed to act in accordance with its directions or instructions.

29) & 232 HIJAb] B 23], BIAL o7 Au| BTt ATrE vl AR HrlE o] F
o 9jz=3ke] Hgo] HiAlE 7hso] Atk A2 3] AASIAAE A2, A4 2 A6 A&
o oM delxde X UK “A guide to directors’ responsibilities under the
Companies Act 2006”7, 139).

30) The Court of Apeal of England and Wales.

31) the Company Directors Disqualification Act 1986.

32) o|AAAENEH A22z A5ke] E7= 20061 G SAPE A5l Al a4 FYsEE, bl
Zo|ake] o)) B3k 7|EoE FHad & kil FHDavid W. Giattino, “Curbing Rent-Seeking
by Activist Shareholders: the British Approach”, Temple International and Comparative Law
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oA, wjFo|ALR HILEE 7S Belal Tk F, o FAaHYE ofwgk SARPL 3
A Gl oA XIA-FE FeFHE(real influence)s FARBH= 749 vl FolAle) sggichal
SHAA, AL G Nkl AxA FaFES YA o= flokar I SHATE S o)A
9] o|Aalzo] FA o E HjFo|Ake] AAo WEE 797t BAANE 1 ojAFEe] FHE L
2 O AAel| W23 JoAY E Ao ZiiE Ao e7tEE A ofgtal gtk 1)
Al EjSol At TR O o|AkE] 9] ofAECAl 2%, AR e AANE Ste] Hox 3|AL
o] g Bl thal AT FFHS PAsh= Aol HojE o dvkar gtk &

ARD AujF0] AAlof] F&58o] glojets 1 AT wisolAE 2 5 Utk 5, ©l
AHE] o|AbEo] YAl AT ff-l’ Y-S AHs] Bfsta ot sheets A= wl
SFolAE 2 g A= Aotk o] e ATt o|AE] oA whks tiAIE Rk 9
FEE 7L Jojof dth= mlw dEeo] T RilEE Zlolgtal itk F= 3)AL
Holl A= o]Akzlel tigh 123k Aete & njso|Ate] A4 9318 ofletal s whet
A1 20061 BARY e msolate] i vl "o FH e Al Y] /g R ¢
Wkl BT E=3h v o)Al A= JPE o|ASlAl FFHS A= AllA o]
ARe} o5 Fapetal QAT wl= dEfo] T AMiFT Al oAk o)Al
FHFELS PAkeke AFFE0Al olAke] Ade FHstal Jvks oA tEva
T}.36)

TA guide to directors’ responsibilities under the Companies Act 2006914 % ¢ ¥
o] HEE Rkgste] HjSo|AlR HrlEE 7S AASL ok &, (a) #iFolAt H7)
H3lA B A tist] A3 A o= IAIRE ofw gt SJA} ol Bate] 1A
g YEFEES Kook gtk (b) HYS EAT AEATE XF] Ee A sfdehEAd

71Z8t TN ARIEE v $o|A} s oA RS AHERITE (0) oAFEOlAl oKl 2AE A
Bt A " = Ak (d) WSl B viSell IS Fas glok FAE AR
Aell e} vj$o) A Hud Sy 7ol = ujgolAtel] #3t A4S A8 + Aok

200613 BJAPH ANT0ZN A= AR AREe] o] Meie}t AdHof| wste] FAstal °]htﬂ
oAbz A171x WA ANT77ZAA Al = ‘?l«l’i‘% SRITHAIN702 AEh. 18

T HYG oAE AY Al WA B A, PR EE 18)9] Fgo) B AT 01@4%—
ESIIIT) R ATEAASRE oloe 5 S RIS SRSl SRS e
AR A28, o|el@ Yutel T el Usish FBY Vejol 7128 Rolz, ol

Journal, 2011, 129).

33) Secretary of State for Trade and Industry v. Deverell, [2001] Ch. 340 (C.A.)

34) Kahn v. Lynch Communication Systems, Inc. Supreme Court of Delaware. April 5, 1994, 633 A.2d
1110 (Approx. 16 pages).

35) David W. Giattino, $1¢] &, 157%.

36) David W. Giattino, $1¢] &, 157%.
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BlAtel] thste] Fgshe ool wete] did dey e ¥ FEWY A
< 7RITKANT0Z A3Eh.30 =3k dRke| o) tiste= FE Yot §
g o R A star AgatedoF gtk dRke]F-o] A w A Bof Qo] o) S
g delet 3 delE Fxstelof IHANT0ZE AdE). oAk YrkeF= ool &g
sh= W dElet W A7) misol Aol Al A-8E= Aol 1 HeIolA i Fo] ALl
Al ALHHANT0Z A5 .38)

oJAte] Yhke]F= D Ag Yol P& shedof sh= 2 F-(duty to act within powers,
A712)39 Q) AR a3 FXIstooF sk= 2JF(duty to promote the success of the
company, Al72%), @ FHHo=Z Aol = 2F-(duty to exercise independent
judgment, A173%), @ F2AQ] F9, =3 7T F THOE AFE HPsfoF & ofF
(duty to exercise reasonable care, skill and diligence, #174%), ©]<]%E3]3] o] - (duty
to avoid conflicts of interest, A175%), AIAFZFE ©]]L HlolA+= olUE = o F-(duty
not to accept benefits from third parties, A176%), A Fv= Fgol A3t o|sfAAE 4l
1% o) F(duty to declare interest in proposed transaction or arrangement)® A% o]
Aok g, 20061 F=3|APH A1702 A5ERe] s, oAt Fehe Aol vl
oJAMAIE AT HollAe a7t dxJskal o, wi$o|A) Rash= Al9)o)F-9]
Hefoll dhsixe Adalitigo] Achdo

HED oAt B $ol A} 20061 S|APHES] o5 SNk A% o]&ol thaliAe It
Sl dolyg FARE o] 7hssith 53], HIAMFC EE o]AF Fol IARY ThE
FTEAA EHE TR Agolls 3ARs olSolAl S-S & 2s A7 + A

o} 20061 AP A78xADol whEH, S A7 WA A77x00 AR o F-9fuko] 2l

37) wgbA, 20061 SAPE Al 7] HEE U AT FFHAde oJAkY] o FE| Y82, 2006
A AP HAEY e JF-Eo] L= = UdAs, 1 a8 e Zlo] Yot 1y
o] 20061 SAPH G o] Ak dukelR o] FAA WE-S A F e oA s A
HAHEH o] go] A3 =" Aog et K, “A guide to directors’ responsibilities
under the Companies Act 2006”, 32, 339).

38) Companies Act 2006 §170 (5) The general duties apply to shadow directors where, and to the
extent that, the corresponding common law rules or equitable principles so apply.

39) 3]Ake] o]Al= A constitution)oll wHet Ljsteiof sk, T WIS FAS HHS 5t A
& YAlstAor & o F-E REATHELT).

40) 3193, 919 =, 4241 WA 4261, F= HY2> I A AE A Ultraframe v. Fiedlding A
AollA], M2 wlFolAte] tiste] HEY e AR oA} Hiehe AlYeie) 5Us oFE #
FAIZIA] Tl SFHA], oo me} vFolAls BE AYRE Fadhs AL ol FASH
I e, & WA BREte], oAke] gRkel F A e WA FE stof sk o F-e
SHH R Fusioof = oF-5 1 A4 wiFolAtellAl s dle AR Fout YR
o F-= HjFolAlel| HIFIME H8Eojof ghhHA 9 Hol vitist= Asl, ALY AL A &
28R ol 3= vl FolAtellAl FEY oAk} 22 dHbER] AYYF-E ity & & glodA 9
Heol st sl o] Aok it
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Hoz RS FPsfof & oJF20061d ARG ATz TR)E SAHERE Aol

T emko = QIal AR Sl thal sl olAbellAl el Al A 5 Qo o<k
B2 AT 20062 AP ANT0x= WA A178EIAM HEstAL e LRkl 9o
Jol= 2 7hsdithan) =3 ojabAute el whel AT A9 Ao 1597k o4

A7o) upgg 4 Qo).
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i)

2. 0j20| B2
D) S By AuFEe] A%
sl AL BAL 2 ThE Fe) Tisle] S0 R (fiduciary duty)E F

=1
gt HEle 9 FE RS S5t ddEo] St At T2 50% o)
RA3AY 50% vlvko & R-{3la JQojx ‘A& ] 9](controlling position) & 7FAaL U

41) Companies Act 2006 §178 Civil consequences of breach of general duties
(1) The consequences of breach (or threatened breach) of sections 171 to 177 are the same as
would apply if the corresponding common law rule or equitable principle applied.
(2) The duties in those sections (with the exception of section 174 (duty to exercise reasonable
care, skill and diligence)) are, accordingly, enforceable in the same way as any other fiduciary
duty owed to a company by its directors.
42) 9] “A guide to directors’ responsibilities under the Companies Act 2006”, 83,
43) uZlAE AYBHe] ¥ (Business Judgment Rule)oll whel, o] A7} 2bale] A3 Yol A gl 2 ¢l
Aol whe} Al FAbell Hde] o]¢lo] Hoha W= i) whel AAS shH 1 A3 F|Abd &
a7F BAAT=E oAk oS HASIA 3ol tigk AU A etk wEkA oleh 22
e dF o) oAk oJApAA o] HWsitta FAEE AT, olE tHFEIA e 9w
olAle] F4l o] R (fiduciary duty of loyalty) $IWtelu} A& 2] ¥ (fiduciary duty of care) $IWFS U=
3ok 3FcHBrehm v. Eisner, 746 A.2d 244, 264 n66 (Del. 2000); Citron v. Fairchild Camera and
Instrument Corp., 569 A.2d 53, 64 (Del. 1989)]. fiduciary duty® ©]¢} 22 duty of loyalty$} duty
of careE 7 A H3h= Aotk
Linge v. Ralston Purina Co., 293 N.W.2d 191 (Iowa Sup.Ct.1980); Donahue v. Rodd Electrotype
Co. of New England, 367 Mass. 578, 328 N.E.2d 505 (1975); W. Flecher, Cyclopedia of the Law of
Private Corporations, § 5810-11 (rev. perm. ed. 1980); H. Henn & J. Alexander, Laws of
Corporations and Other Business Enterprises 653-61 (3d ed. 1983).
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FaF(working contro)’& 7HZL e AHS LIRS = HYS ZuFT
A = SAkeke] AN FEIAFE Hald0) o]Ake] o} FUZE o FS
TEADA8) AT BAF e gl ElE BT Al olels
71 fl8iA Fd8 AR F gtk dE 29, E3APL AS|ARe} Algks fdtgt =
ET8HL ABALR stedg ol & A Fetes 3 A9, R3jAke T1oF 22 A7t A
3| Abe) thate] A o7 A (intrinsically fair to the subsidiary)3F Zo|Ath= S <
FalolRt gt & BEIAPL A3 A tiste] Al ol A FS 1A far AlellA Ad Ha
o] RS oA AloF 9Nt 2 HUiEE g, ABAPE olef 22 BI|AL Aok
Hho] el g A ¥=E T 41, ol B3 ASAL L5504 E8llE Yl
o|ZH AL o]o)E A o] Hol FAoF fiRtolgle Zloth)
Y AdBA e FEARRA, AuilFF= () SAlAl &3 7138 mjoks 3950
(i) 3AF 2Rrke 74 vl o2 ARShE 915 (i) T Ae 3Ake] ZE71A7)
She 9], dlE B9 dld SAE Akl I ARES vl 39152 (v) 1
2218 olee FE B3 s, thE X919 FF9 ol IYATIEA B A9 F
FoA ololE F= WEoE FIS MASESE dds ARk B9 (v) AMiFF
7t B8 FFES WAL 7HA] B 3AF 2R TR E 8Bl R 3jAR AnjHS
AR 915D (vi) AiFFoA o]e)lS FHA AFFFoA HalE & BH0E 7Y
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45) Foster v. Arata, 74 Nev. 143, 325 P.2d 759, 765 (1958); Perlman v. Feldmann, 219 F.2d 173, 174 n.
1 (2d Cir.), cert. denied, 349 U.S. 952, 75 S.Ct. 830, 9 L.Ed. 1277 (1955).

46) Maggiore v. Bradford, 310 F.2d 519, 521 (6th Cir.1962); Lebold v. Inland Steel Co., 125 F.2d 369,
372 (7th Cir.1941), cert. denied, 316 U.S. 675 (1942).

47) Gottesman v. General Motors Corp., 279 F.Supp. 361, 383-84 (SD.N.Y. 1967).

48) AT A o]e} 22 FALFE Fishz ol frol tiste], Fl= WY “REeF XujFFollA F4
F-E HA3HRA] Qo AFFFe Hoo| A E:EH I 7Y Eokg 2R H A8l XA #
TH...then the minority are in a situation that exposes them to the grossest frauds and subjects
them to most outrageous wrongs).”2tal SFHA] R} A AAS AAT wol= “I1EL,
1 <=7t vlE Aoty e 382 2231 It Allied Chem. & Dye Corp. v. Steel & Tube Co.,
120 A. 486, 491 (Del. Ch. 1923).].

49) Sinclair Oil Corp. v. Levien, 280 A.2d 717, 723 (Del. 1971).

50) Schreiber v. Bryan, 396 A.2d 512, 518-19 (Del. Ch. 1978).

51) Maggiore v. Bradford, 310 F.2d 519, 521-22 (6th Cir.1962).

52) Lebold v. Inland Steel Co., 125 F.2d 369, 372-73 (7th Cir.1941).

53) Maxwell v. Northwest Indus., 339 N.Y.S.2d 347, 356-57 (N.Y. Sup. Ct. 1972); & AR = &3
ARA B S SF7] YA SAFFE Ui iiEES STMIVIE She U89 A
Aot

54) Zahn v. Transamerica Corp., 162 F.2d 36, 46 (3d Cir.1947).

55) Smith v. SPNV Holdings, Inc., No. Civ. A. 8395, 1987 WL 14676 at 2-3 (Del. Ch. Oct. 28, 1987);
T ARoAE EAE T AR 18] AFFFolA el oA 800THEe] E3lE ok7]Al7]
3 Q= O]F-Z motion to dismiss7F 71Z= AT
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AuFFlA olols Fal JAF e LggTolAl EE FeA AFe “FRA
(intrinsic fairmess)” E|2~E50)9]| wie} JtE =], BE FFoA] H|&Z o0& o]o] Fo}
7= AeE YA o7 AYade] ¥ (business judgment rule)] 21§ tiatoltt wket
A ABAE dA Folas 28t widE IR 7 AT, oleh 22 uidE YTt BIAL
o] AER=e] dod w} o] Rl sl s, § wiFEL ] wet AgFFE AHLle] 72
Hl-gol| whe} uijg-S Rt Zgathe] dZlo] Agwo] ARt ZAow AhATES) B3
AFF7F 25FFAE ATEA Fe ARE o83l o3t o] FH3 749, HAL
AT A ou gt 87 WAYSHA] Rt REE, Aol futelgial ks

Aufjo] ST AT 19 AR o]l F = oJm)7t ofY
a1, AT 198 ARE BAEN )lo] 3|ALe] o]} Agro] o9l ofgy v
sledol Frh= Zo|thd)) & Al AlEg o] 8ated ARkl o]euks 78t
T ElE A7 Atole 9 SEYT SRkl sigdith 1o 2

3]

£ FF50 74 HKTR oofo] Bold 4 YR WAFofof T ko)

S EESE 9ok 22 o] S kst AT Y Ae ST, T
O

AAQN W8-S o3 2ok AullF=a 190 == 4%10] 9284 e 4 50% ol s B
o) ;g

e FFHT Aoj@r. T 1) B
Sl AS 1 FFE 1 3K A9 A

2]
ol thste] AuiAQ] FFHe WAL Jvkal FAHITAL TFERITEES)

56) 344 71l A3t A AAE FAALT AaE FAHAHA0E Ud AAE 3L AuSF
o] AgL] o] 3|Ake] HAQ o]e)s fste o]FoHof = Aol HAFH FAHAHL o]
ARE =53] AY-EAtel JAME FASFA o drhes AoltHAE X, ‘Ao T,
e, 185, 200, 173H).

57) Sinclair Oil Corp. v. Levien, 280 A.2d 717, 721-22 (Del. 1971). & ARdolA] HA-L i 25| Ao
T 77K T/ F2, & AFFHEIANF &f8ke AT 25T Ak T2 e
o], §Hef Aot Aol Z7EA T Qe F2lel tisiA T vigS SR AAstATid 9 22
A= 3R A wE) HPAdo] daE|ojol ghrhal FAISIHT

58) Jones v. HF. Ahmanson & Co., 460 P.2d 464, 467 (Cal. 1969).

59) Ferber v. American Corp., 469 A. 2d 1046 (1983).

60) Jones v. HF. Ahmanson & Co., 460 P.2d 464, 467 (Cal. 1969).

61) The American Law Institute.

62) ALI Principles of Corporate Governance: Analysis and Recommendations (Restatement).

63) § 1.10 Controlling Shareholder
(a) A “controlling shareholder” means a person [§ 1.28] who, either alone or pursuant to an
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AuFe] ool st AT O 222 GARPL Hol JALe ARE e A
640 @ 3AF QAR o] 83U Fa% HETNSIA BRE o] &skAL At Ttk AHl
2 AE ol g3t A0 Q@ AMiFFTL 3ALY 713E HSshe 96067 @ A|WliF
F7F ol BAIRIE f18t] BAE sh= 4968 T3 st AujFF2] 1A olsiA
7} FAbell FEHA] FEE A= Wolle FA-A T (duty of fair dealing)et 23+ 7|
A& F-(duty of disclosure)E FH3ThaL A8k Utk @<F AT Ao HEF A<
A A FE2] FEOEE, (a) AMFFT7E A olels AAl st ZuiA A9
£ ol&stke A%, b) AMFF7E Sk Wi Ao FFe wX|7] ffste] AujE A&
o] 83h= 4%, o AT A1 olds FUAE FHORE AR dlog EAT 3
& Adshs Ho R 1O IAE HiAIATE dlol AuiE A 9E o8k AT, d) Al
Tt AR ARl e OE FFE vl A Ak B uizhe B3] A7)
9] o]e)S FTiAFI7] fIste] AiA A 9E o]8sh= ¢ Solgkal ¥elal kY

=77 3AA NG WA SHYF-E Nigt A5l I e = Qlste] A &
= 383 93] Hequitable restitution)®] ¥Zloll Yzpete] AT+ 3AF B F5

| Tsol 1 &3l Mg Bele] glekio
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O

arrangement or understanding with one or more other persons:

(1) Owns and has the power to vote more than 50 percent of the outstanding voting equity
securities [§ 1.40] of a corporation; or

(2) Otherwise exercises a controlling influence over the management or policies of the
corporation or the transaction or conduct in question by virtue of the person’s position as a
shareholder.

(b) A person who, either alone or pursuant to an arrangement or understanding with one or
more other persons, owns or has the power to vote more than 25 percent of the outstanding
voting equity securities of a corporation is presumed to exercise a controlling influence over the
management or policies of the corporation...

64) § 5.10. Transactions by a Controlling Shareholder with the Corporation.

65) § 5.11 Use by a Controlling Shareholder of Corporate Property, Material Non—Public Corporate
Information, or Corporate Position.

66) § 512 Taking of Corporate Opportunities by a Controlling Shareholder.

67) ZAIAl AFE 3AF 713]1A] AFE Adet] A E F IHA 718 H2EE AXA Hed,
A WA HZEx X357 O 713E of9A S39eA, & I 71371 3lAtl ot AdEa
AFTHATE, IAS 3|AR] APitola I8 A] o AujFFe] ALtolgles ZAlolth 7 A H 2~
ERE SADE 995 3 AT AR Adelx, AMFFIE IASHe AR T &5
e AYBES f30lW BAke] Astoleks Zolth

68) § 5.13 Conduct on Behalf of Associates of a Controlling Shareholder.

69) d. Application of § 511 to specific situations (1). Limitations on the use of controlling position
(a). Filing of consolidated tax returns (b). Use of controlling position to influence dividend policy (c).
Use of controlling position to preclude the corporation from engaging in a certain activity in order to
secure a benefit for the controlling shareholder. (d). Use of controlling position to obtain the profit
from sale of particular corporate property to the exclusion of other shareholders similarly situated.

70) § 7.18 Recovery Resulting from a Breach of Duty: General Rules (a) Except as otherwise
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SUe B9 AMFFY FAYTE QSR BANE U3, YUHOE olo] U T
SR Fa itk BEle 35 A4Sl SuE agare] 448 AT glens
AP ST EABTD Bk EH TR DT a5FF skl
FUTE RYY Wk ohle} AFFFE OFF) thelA FAYTE Hudtia @

SAFAYBAE FF0 RREA FAT o|sle] FAITY SHTAYTE 73
3 QT F 77 A7) A WA A, A7) Ee ABAE 5] A4 mE TOE F
E3HE Jlsa SHole)e ASshe A5 ol FREEAAY A2 B 4 9
R EUFAY A3 AP, B PRI Frel AwAe TS g@stn ot
3T AFEIY ) EE AR A9 olele ] ARHOR WA ¥
AT g AolE theael Yo YA Al F e rrm A0)729]
0] AR S 5 YU AT ALTES A el w2, 3ols A
of SAell e FFUL olgstel ol AL AWl E AAEigloR Sl BlA
EE 20 £t HES A4S S @ A A thistel Sl RE A,
3 3ol S Qste] FFolA TRAR £ ASAL TRt E3E 9
G0l sl Ealael e ATKAITIZ AR E8, T Ao et &
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provided in § 7.19 (Limitation on Damages for Certain Violations of the Duty of Care), a
defendant who violates the standards of conduct set forth in Part IV (Duty of Care and the
Business Judgment Rule), Part V (Duty of Fair Dealing), or Part VI (Role of Directors and
Shareholders in Transactions in Control and Tender Offers) is subject to liability for the losses
to the corporation (or, to the extent that a direct action lies under § 7.01 (Direct and Derivative
Actions Distinguished), to its shareholders) of which the violation is a legal cause, and, in the
case of a violation of the standards set forth in Part V, for any additional gains derived by the
defendant or an associate [§ 1.03] to the extent necessary to make equitable restitution.

71) Linotype Urteil, BGHZ 103, 194, vom 1. 2. 1983.

72) BGH, WM 19%, 832. & #H e AujFFEet ofe} 3] & 3= T E
W3 7ol AR M & Qlome ma 7 7o) AHel o
A FA0)RE Qgslol dria BASA

73) Aktiengesetz.

74) 571, $1e] A, 2304,

75) o)EE, 919 A, 5UW; A, ‘FF FHAFESY F& - oA} TAFe} HHste]”, HIwAPE
A227A 1%, 2015, 195, 1969,

76) § 117 Schadenersatzpflicht
(1) Wer vorsitzlich unter Benutzung seines Einflusses auf die Gesellschaft ein Mitglied des
Vorstands oder des Aufsichtsrats, einen Prokuristen oder einen Handlungsbevollmichtigten dazu
bestimmt, zum Schaden der Gesellschaft oder ihrer Aktionidre zu handeln, ist der Gesellschaft zum
Ersatz des ihr daraus entstehenden Schadens verpflichtet. Er ist auch den Aktiondren zum Ersatz

o] Ariie]

Fele 1eE v mE 73

o°‘I
N
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BPAE B4k AelolAe, B4 AUAE D7} AAERE WAS 2S5 gl A
ste] LA TAL DAL S QEUATIE AT, EAAAR) i kel
spe) 2] i SR Qlsle] mE £alE 3 WS FFFI Aol 7St
£ A Qstel aakA) ohsha, sHbEA} ANE dels shERAle] AuAe] @
28 BABGT WHAITIZ A5 ANTIZS BANAE, B FAES AT WA
o thstel BHAI YL B3 el HAZ 1ele] UFo] 4 Tk H, FF7} 92
AYALE Flo] Balol] £ 713 Aol 5 FA0) A8EA rhe A, Bk &
SR ol tistelis FARITAE A17E AbFel ojstel AT B AF WA
YA FFE UROR PAF F glo] 25FF| BEo] nFTHe A Fol A2
)T} 78)79)

QAW A1 B T WAl Aelo] BE FANA, AeAE 52 AP}

=2

K

A ke ALY FAE Rl gl AMEAL SRR ST &I S5} o
£ WMBANE P S Sk HES GUB sk P JYEES] FRAA AA)
= oS SIS SISl YEjolal clolel R YT AE Felsf o
wels A 1 FEIAe thate] Esl el RE Atk YO AT A
10 2204Re] BRSNS SHefeln okl

des ihnen daraus entstehenden Schadens verpflichtet, soweit sie, abgesehen von einem Schaden, der
ihnen durch Schadigung der Gesellschaft zugefiigt worden ist, geschadigt worden sind.

77) (5) Der Ersatzanspruch der Gesellschaft kann auch von den Glaubigern der Gesellschaft geltend
gemacht werden, soweit sie von dieser keine Befriedigung erlangen konnen. Den Glaubigern
gegeniiber wird die Ersatzpflicht weder durch einen Verzicht oder Vergleich der Gesellschaft
noch dadurch aufgehoben, dal die Handlung auf einem Beschluff der Hauptversammlung beruht.
Ist tiber das Vermogen der Gesellschaft das Insolvenzverfahren eroffnet, so iibt wihrend dessen
Dauer der Insolvenzverwalter oder der Sachwalter das Recht der Glaubiger aus.

78) &E7], £ A, 2309,

79) olEg FAH W&ol F A A E8HA ¥ Y, F2 “?3 g AR ZAE Aol EAIS
I AR st Fo TN Toll BE Her) dgste QorE F A dede A
A @ohal FTHAIA, “F23 AL Rl g I E—%?WM A, VAP AT1237,
AR, 1993, 142W; A2, “AagFTe] Roel AT AR - 5YHE FHoE

TSk A324 3, 4%, 1991, 1129).

80) § 317 Verantwortlichkeit des herrschenden Unternehmens und seiner gesetzlichen Vertreter
(1) VeranlaBt ein herrschendes Unternehmen eine abhingige Gesellschaft, mit der kein
Beherrschungsvertrag besteht, ein fiir sie nachteiliges Rechtsgeschift vorzunehmen oder zu ihrem
Nachteil eine Mafinahme zu treffen oder zu unterlassen, ohne dafles den Nachteil bis zum Ende
des Geschaftsjahrs tatsdchlich ausgleicht oder der abhingigen Gesellschaft einen Rechtsanspruch
auf einen zum Ausgleich bestimmten Vorteilgewahrt, so ist es der Gesellschaft zum Ersatz des
ihr daraus entstehenden Schadens verpflichtet. Es ist auch den Aktiondren zum Ersatz des ihnen
daraus entstehenden Schadens verpflichtet, soweit sie, abgesehen von einem Schaden, der ihnen

durch Schadigung der Gesellschaft zugefiigt worden ist, geschadigt worden sind.
81) T&7], #1¢] &, 2294,
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82) T3 2005\ 10€ 279 A107] F=Ah 3|2 AN18AL 3efoll A JAPEE tFEH o= 78t
200613 1€ 1458 Al AP (P ARIURIBIA W)k o) A8 AL ITHATA, “S= SlAbd el 717
I SAEY - Dol g A @5, MEAT 47(D), 2006, 375, 376H).

83) & AL B /7SS 7198 AulFFRl J3AE ARl o)L ffsl =fr1de] Al
e fESE Ae HJXIB} ol AHHAAE FaL e, 5 0] BE FA3A} {E Al
HggowA A3l Fo| FRAYS FHshs WEeR 55 JbeAS fHske SaErt v
FoHTHA, 219 :L, 3929).

;“r



ey ARzl R 43

ARB] TR oAt A e] AQl T o]ES FIt AR FAEE WAk W
2o Qled|, £ IAPHoAE FF9} AHjFEFo) e FFE FHEER| o TE Halsis
RIS FOEMN 9 F 71 ol o3t AhdE-S BT Akt dHksd)

5. o] F

Aol Puba oz F30] o AR P ANME00) 7] FEEA | R0 B4
ATk AT, SH AT AL TR Aol ool BT E FaR
AslE ZAR ANFEF 5o} A 20 Baled T} 2e At ANET Uk

2l
AR, AFEF So BAke] ol w@ka% BALste] BAL = AR £ 2 A
Solle QRAY ATIOR A2HARRY ATOZ A S FFA 8] ANFFE 35
ARROI £ FEUADNE B TEIIAL nol LAY ALOERIPE A
300%) i A6 T AU E A AL sl, B, AEFE nEe 3
Fark 4% FUYTE HUHIL gon olie] AAFHS T WA EE PEA
AFEZNA G323 A3, AR, AFFE MAOR o Aks ofUAR B4 5
o Befslar gl 9ol ALY oAk el AP ol AAY 5 YR A6E
(BEAPY A0 B ABESIFIAPY AUTZE A §IAE 5] o] Llolcks)
TR AMTENA AT, UL QUET GRS PR QoI DA B
GE PO BHASG] B e SJstel Faol sFsshe A, 0ed Ee 77
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84) F= AP AR TBOZA, TEMEM gzolAl == (dmF Pl sggeh Fa=,
Fo AP FAke] 7o E HARS Qe AL % Q o|ALS], AF-HA7TH(AHB), A3
7t AHAANDY, “T= AR FAREI AR AT, TAFAAAT, 1998 45, 2012, 2329).

85) o3&, "F= 3|AM,. HFYAL 2008, 39, 40H.

86) LEAH A4z FFo| A
T AL It B F49] Qlgvtds G gtk

87) Wb, @il Fro AR & ok LR B O RCE SRS, (SR, 2000.

88) ¢etolx| AL Au|FFr Bt FRFs A6 tisle] Egols|dARle] T3k FA A
F33k Aojof| siFeitial Rol F3E3F o] HAE AXSAEHGHAHA] 2000. 8. 18, 4R
173551338), 5 TAlol tisle] AujFol] 93k 3|A} o]e] ZHE BRI AHE 2 4 i
SHOHTIAREYARE - R A, Tk, /80, PRt I mdaisk, 2012, 2579).

89) JTHAEIAES - FhRITEA, 919 &, 257, 2589,
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